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PREFACE 


Goethe announced that his maxim in the study of 
Nature was, ‘‘ Hold fast what is certi 
watch on what is uncertain, 
true men were the historians, ‘‘ for they are pleasant 
and easy; wherein man in general appears more lively 
and entire than anywhere besides."* Indeed, a counter- 
balance against the hasty pressure for reform and 
against an overabsorption in the narrow experience of 
the present, is to be sought in the solid influence of 
history. However difficult it may be, to persuade one 
to look upon historical study as affording the ground 
of the creation or discovery of a new discipline ; the 
informative value of this learning cannot be denied. 
Many apparent inconsistencies and arbitrariness will 
cease to trouble us when we shall learn its historical 
explanation. ‘* It is the fate of many rules and insti- 
tutions,’’ says Dr. Hunter, ‘‘ to havea reasonable 
commencement and a useful career but long to survive 
their usefulness. It is the fate of other institutions 
to be introduced for a distinct object, and when that 
object ceases to exist to be utilised for analogous but 
not identical purpose."" The present, therefore, can 
hardly be understood without information concerning 
the past, and the future must remain a greater enigma 
than it is, without an attempt to penetrate the course 
of evolution. 

If this is so of all legal institutions, the study is 
of special importance to enable us to appreciate the 
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many rules governing the cases of wrongs committed 
by means of animals. Very little indeed has been said 
on the subject and the topic is only incidentally dealt 
with in books on the Law of Torts. Yet, there are 
many difficulties and obscurities in the rules which, if 
allowed to remain unexplained, may lead to inconsis- 
tency and uncertainty. 


‘The second, third, fourth, seventh and eighth chap- 
ters contain original matters treated in an original 
way. As to the rest of ‘this volume, Ivcan lay but 
small claim to originality save in the treatment and I 
have indicated my indebtedness to others in their 
places. 


I shall fail in my duty, if I do not take this oppor- 
tunity of expressing my indebtedness and gratitude 
to Dr. Radhabenode Pal, M.A., D.L., Tagore Law 
Professor, at whose suggestion the study was origin- 
ally taken up and under whose advice I conducted 
my research. He kindly ‘isted me in my difficulties, 
whenever I appealed to him for help and guidance. 
But the blunders and shortcomings that might have 
crept in this volume are entirely mine own. Many 
points might not have been dealt with properly, and 
many particulars might require to be rectified. Yet, 
even if my readers obtain any kind of introduction to 
the subject I have dealt with, I shall consider my 
efforts to be successful. 
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TORT BY ANIMALS 


CHAPTER I 
INTRODUCTION 





We are told in Exodus,’ ‘‘If an ox gore a man or 
& woman, that they die: then the ox shall be surely 
stoned, and bis flesh shall not be eaten; but the 
owner of the ox shall be quit. But if the ox were 
wont to push with his horn in time past, and it hath 
been testified to his owner, and he hath not kept 
him in, but that he hath killed a man or a woman ; 
the ox shall be stoned, and his owner also shall be 
put to death. If there be laid on him a sum of 
money then he shall give for the ransom of his 
life whatsoever is laid upon him."" This is an instance 
of archaic moral valuation and it looks grotesque 
from the standpoint of the enlightened moral con- 
sciousness of the present age. The two indeed 
stand on different planes altogether. The moral 
judgments now-a-days are scarcely influenced by out- 
ward deeds alone. We, no doubt, hold an agent 
responsible not only for his intention, but for any 
kmown concomitant of his act, as also for any such 
unknown concomitant of it as we attribute to want 
of due attention, but we hardly hold one responsible 
for anything which he could not be aware of ; and 
certain classes of agents, such as animals, children, 


4 Exodus, XXT, 28-30, See also 31 and 32. 








from moral blame and legal punishment. If the 





‘nising any act of theirs as right or wrong, are exempted 


concomitant of an act is imputable to the agent only 
im so far as he could know it, it is obvious that no 
act is wrong which the agent could not know to be 
\wrong. 

In passing moral judgments, conduct and character 
are said to supply the two elements for considerati 
Spencer defines conduct as ‘‘acts adjusted to end: 
There are philosophers who would give us an idea 
of conduct in terms of acts that are not only adjusted 
to ends, but are definitely willed.* Keeping in view 
the different stages through which in course of 
evolution the principle of moral valuation has passed, 
‘we shall not fail to see the shortcoming of these 
~ Ben. for the developed system, conduct defined 
asiacts definitely willed will indeed exclude from its 
provinée many phenomena with reference to which 
miordl judgments are passed; and “‘acts adjusted 
to ends” will include an immense number of 
phenomena with which moral judgments are never 
concerned. 

Philosophers define conduct in terms of acts. 
But what is ‘‘act 2" Bentham distinguishes between 
‘acts external and acts internal,—acts of the body and 
‘acts of the mind. According to him to strikeis an 
external act, and to intend to strike is an internal act.* 


Sy 











1 Spencer, Principles of Ethics, 1. 5. 
® Mackenzie, Manual of Ethics, p. 85. 
A © 3 Bentham, Priociples of Morsle and Legislation, p. 73. 
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‘This application of the expression is however neither 
popular nor convenient. The term suggests some- 
thing beyond mere intention and is certainly some- 
thing more than mere muscular contractions. To 
intend to strike is certainly no act and no one will 
now-a-days take the movements involved in an 
epileptic fit for acts. According to Professor Wester- 
marck* ‘an act comprises an event and its immediate 
mental cause. The event is generally spoken of a8 
the outward act, but this term seems to be too narrow, 
since the intentional production of a mental fact,— 
for instance, a sensation, or an idea, or an emotion 
like joy or sorrow or anger—may be properly styled 
an act."' Here is a confusion of ‘acts’ with their 
consequences and Austin informs us that it is difficult 
to avoid this confusion since “‘most of the names 
which seem to be names of acts, are names ofjacti 
coupled with certain of their consequenc and 
it is mot in our power to discard these/fofms of 
speech.”*? : 
We are given the expression ‘‘outward act.'* 
‘This implies that acts also have an inner aspect and 
now-a-days intention is understood as part of the 
action itself. It is needless to say that this inner 
aspect of act has not always been kept in view. 
In the early days of confusion between the moral, legal 
and physical orders hardly any importance will be 
attached to the internal element. Miraglia, the great 
Italian philosopher, after reviewing the laws of the 
Aryan nations in the Mute, Heroic and Human ages, 














1 ‘The Origin and Development of Moral Ideas, Vol. I, p- 393, 
2 Lectures on Jurisprudence, I, 427. 
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remarks that “‘in the first the moral and juristic order 
was confused with the physical. Measure and 
harmony are found in nature and therefore ignorance 
and fatality cannot fail to enter into formation of the 
ethical concept. The act of man through this confu- 
sion is valued without consideration of the intention, 
and the fault becomes original and hereditary.""* Ate, 
the Homeric Nemesis, makes no distinction between 
wilfal and unconscious disturbance of the harmony of 
nature, The disturbance in every case demands 
expiation. India, too, has passed through this age of 
confusion and we are told that in such an age “‘it 
would be perfectly logical to expect that every act, 
wilfal or not, violating that order should, as a matter 
of course, be met with penalty, and as even gods 
themselves were subject to this eternal order, it would 
be quite reasonable to find them powerless to overlook 
the sin.""* Our Vedic Rishis no doubt are already 
prepared to appraise the ethical value of an act with 
reference to the intention of the doer and the Vasistha 
Suktas of the Rigveda are indeed important as 
evidencing the rise of that consciousness which 
ultimately resulted in the separation of the moral and 
juristic order from the physical.” The Rishi says— 


) a fad Be awe Bal isferare eqarecrafe 
safest ans wat gatfen a1 aerengae Sa fea: | 








“<Q Varuna, whatever the offence may be which 
we a8 men commit against the heavenly host, 


Miraglie, Comparative ‘Legal Philosophy, p- 128. 
+ De wal, The Hinda Philosophy of Law ia the Vedie Age, p. 92. 
© 3 Bid, 92. 
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P, When through our want of thought we violate thy 
laws punish us not, O God, for that iniquity." : 
It will be interesting to notice how the same Rishi 
‘claims exoneration from sin on grounds that would 
imply that no responsibility should attach to actions 
determined by extraneous influences : 


te wa @ oe awa Bit: oT ge wafsateaht heft: | 


“O Varuna! the sin is not due to the ara aefn: of 
Self: its originating cause is wine, anger, gambling 
or fafa: (ignorance).""? Later on, in the Dharma 
Sutra of a Rishi of the same name,* we are told 
“oorfrafaw® srafeaarag efwasa®."* The confusion, how- 
ever, never disappeared altogether and the measure of 
law remained unchanged and still to a certain extent 
continued tobe identified with the physical order even 
during the Sambita period. 

However obvious it may be to the reflecting ,maral 


1 Rigveds, VII, 89, 5 (Tr. by Grittith). 





Bee Dr. Pal’s Hindu Philosophy, ete., p. 61. 


2 As to the connection between the two see Dr. Pals Hindu Philo: 
. 60. ‘ 





wafed gate paifefe Hatet—a qaifeene 4 fe wh Sar 
sft waifeaat ga: StAaer ye: TerHTaTehtfer fanaa |... 
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of the present day that the only proper 
of moral blame and praise is the will, it would 
@ hasty conclusion to assume that moral judgments 
of all ages always and necessarily related to this will. 
Indeed * will" comes into consideration at a comparatively 
developed stage. ‘Even in our days there are retarded 
races who recognise no distinction between intentional 
and accidental injuries. Adair, in his history of the 
American Indians, speaks of these Indians as pursuing 
the law of retaliation with such a fixed eagerness, that 
if @ little boy shooting birds in the high and thick corn- 
fields unfortunately chanced to wound another with a 
childish arrow, the young vindictive fox was excited 
by custom to watch his ways with the utmost earnest- 
ness, till the wound was returned in as equal a manner 
as could be expected.' The Ondonga in South 
* Mfriea,* the Nissan Islanders * in the Bismarck 
Archipelago and certain Marshall ¢ Islanders, make no 
distinction between wilful and accidental homicide in 
pursuing the custom of blood-revenge, and among the 
Khasias the destruction of human life whether by 
accident or design, in open war or secret, is always 
the cause of feud among the relations of the parti 
It is needless to multiply examples. But one thing 
that we should remember is that in an age when moral 
judgments are influenced by external events alone 
animals, children, idiots and mad men would scarcely 
escape responsibility. Civilized man hardly regards 

* 1 Adsir, History of the American Indians, p. 150. 


% Westermarck, The Origin and Development of Moral Ideas, p. 218. 
2 Ibid 


_4, Ibid. Bee slso Kohler in Zeitschr. {. Vergl., etc. RIV, 443. 
© Bisher, In Jour. Asiatic. Soe., Bengal, TX, 635, 
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animals as proper objects of moral indignation. Yet 
their irresponsibility has not always been a fact; and 
though mest of us, on due reflection, would deny that 
animals are proper objects of moral censure, yet the 
dog or the horse that obstinately refuses to submit to 
the master’s will arouses a feeling of resentment which 
almost claims to be righteous. Our own resentment 
towards an animal which has caused some injury often 
comes very near actual indignation; and if this is so 
with ua, it is not at all surprising to find that, at the 
lower stages of human civilisation animals are 
deliberately treated as responsible agents. ‘The ancient 
eustom of blood-revenge is often extended to the 
animals. Should an alligator take the life of a Sea 
Dyak revenge becomes a sacred duty of the living rela- 
tives, who will trap the man-eater in the spirit of an 
officer of justice pursuing a criminal. The Dyaks 
believe that the man-eating alligator must be’ pursued. 
by a righteous Nemesis, and whenever one is capgbt 
they have profound conviction that it must be thé guilty 
one, or his accomplice ; for no innocent leviathan could 
be permitted by the fates to be caught by man.1 We 
know how if a tiger kill a Kuki the whole tribe is up 
in arms, and goes in pursuit of the animal; when the 
tiger is killed the family of the deceased gives a feast 
of its flesh in revenge of its having killed their relation. 
Should the tribe fail to destroy the tiger, in this first 
general pursuit, the family of the deceased must still 
continue the chase; for until they have killed either 














1 Perham, ‘Ses Dysk Religion,” Journal of the Straits Branc! 
eee eee a by, No. 10, p. 24. 
See also Frazer's Golden Bough, IT, 390. 
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‘this or some other tiger, and have given a feast of his 
flesh, they are in disgrace and not associated with by 
_ the rest of the inhabitants.‘ We shall see as we go on, 
that animals are not only exposed to the blood feud, 
but are often subjected to regular punistment; and 
it will be necessary for us to notice the diversity of 
opinion concerning the purpose of inflicting these 
punishments. Leibnitz suggests that it was possibly 
done with a view to deterring other animals from 
committing similar injuries. ? Gratian, referring to 

St. Augustine, suggests tat the animal was executed 

» im order that the hateful act should be forgotten. He 
says, “‘ Non propter culpam, sed propter memoriam facti 
peeus occiditur, ad quod mulier accesserit."" According 

to one theory the punishment is explained as a sym- 
bolic act, performed for the purpose of inspiring horror 

‘of the crime into the minds of men.* Some would 
read in the punishment an intention to intimidate 
‘those who were responsible for their acts,* and some 

say that the animal is killed because it is dangerous.* 
Professor Westermarck observes that the animal had to 

© puffer on account of the indignation it aroused. It was 
regarded as responsible for its deed."* Holmes 
js also of the same opinion and he professed 
to show that the various forms of liability known 













1 Mocrae, Account of the Kookies in Asiatic Research, VIT, 189, 
See also Holmes, Common Law, p. 19. 
2 Leibnitz, assis de Theodicle, p. 182. 
3 Ortole, Elements da droit penal, p. 188. 
f Gee Westermarck's The Origin and Development of Morsl Ideas, 
p- 356. 
Ibid, p- 287. 
Tid. 
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to modern law spring from the common ground 
of revenge. According to him both the criminal 
law and the law of torts have started from a 
moral basis, from the thought that some one was to 
blame. In the early records the punishment is fre- 
quently spoken of as an act of ‘‘ justice,"’ and there 
are materials that would show how closely the respon- 
sibility ascribed to animals resembled the responsibility 
of men. Professor Westermarck collects various 
instances of this resemblance and it will be interest- 
ing to notice a few of these. ‘‘ In some of the texts 
of the Salic law, Westermarck says, “the animal 
is spoken of as ‘anctor criminis.’. In an ancient Irish 
law tract it is said that, when a bee has blinded a per- 
son's eye the whole hive shall pay the fine, and the 
many become accountable for the crime of one, 
although they have not attacked. Youth was a ground 
for acquittal, as appears from the case which occurred 
in Lavegny in 1457, when a sow and her six young 
ones were tried on a charge of their having murdered 
and partly eaten a child. Whilst the sow being found 
guilty was condemned to death, the young pigs were 
acquitted on account of their youth and the bad 
example of their mother. In Burgundy, a distinction 
was made between a mischievous dog that entered a 
room through an open door and one that committed 
a burglary.""! Thus the savage, not only momentarily 
while in a rage, but permanently and in cold blood, 
obliterates the boundary between man and beast, 
regarding all animals as practically on a footing of 
equality with man. He ascribes human attributes to 

4 Westermarck, The Origin and Development of Moral Ideas, 
Vol. I, p. 257. 
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TORT BY ANIMALS 
animals and believes them to be endowed with feelings 
and intelligence like men, and like them united into 
families and tribes. 

At the earlier stage of civilisation even inanimate 
things are treated as if they were responsible agents and 
Holmes collects various instances of this fact.! Plato 
lays down, “‘ if any lifeless thing deprive a man of 
life, except in the case of a thunderbolt or other fatal 
dart sent from the Gods,—whether a man is killed 
by lifeless objects falling upon him, or by his falling 
upon them, the nearest of kin shall appoint the nearest 
neighbour to be a judge, and thereby acquit himself 
and the whole family of guilt. And he shall cast forth 
the guilty thing beyond the border.” 
_ Demosthenes states that if a stone or a piece of 
wood or iron or any such thing fell and struck a man, 
and the person who threw the thing was not known, but 
the people knew and were in possession of the object 
which killed the man, that object was brought to trial 
atthe court of the prytaneum.* Indeed in Athens 
there was a special tribunal for the purpose. Similar 
provisions are to be found in the early Teutonic 
and the English law as well. In some of these 
cases superstitious dread may have supplied the motive 
for destroying or banishing the instrument of evil. 














1 Holmes, ‘Common Law, p. 19. See also Macrae, In Asiatic 
Researches, VIT. 189. Tylor, Primitive Culture, p. 286, Westermarck, 
{The Origin and Development of Moral Ideas, p. 260. 

2 Plato, Loges, IX. 873 aa. 

32 Demosthenes, Contra Arintocratem, 76. 

‘Aristotle, De Repablic Atbeniensium, 57.” 

Gee Laws of Alfied, IT, 18 and Coke, third part of the Institutes of 
the Laws of England, p. 57. See alao Holme, Common Law, Ob. 1, and 
‘Westermarck, ‘The Origin and Development of ‘Moral Ideas, p. 26. 
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Whatever might have been the reason for fixing 
responsibility upon these present-day irresponsible 
agents, the primitive law viewed the agent itself as 
wholly responsible. If the act gave rise to any obli- 
gation it must have found the agent who was viewed 
as the author of the act as liable; andif lateron we find 
another person, the owner in case of animals, held 
liable, the transference must have been the result of 
some evolution. Our endeavour in the next few pages 
will be to trace this development. 

In the meantime it will not be ont of place to 
notice the developed conception of obligation. Modern 
jurists trace obligation to five different sources, viz., 
contract, quasi-contract, tort and quasi-tort and the 
statutes. According to the Roman Juris-consult, 
“ obligationes aut ex contractu nascuntur aut ex malo 
ficio aut proprio quodam jure; ea variés causarum 
figuris."" ‘These variae figurae causarum are described’ 
as ‘‘ quasi ex contractu’’ and ‘‘ quasi ex malefacio."* 
‘Phe Philosophy of law,"’ says Miragli: 
reduce these sources to two—because all obligations 
(except the contractual) are not assumed freely 
but are imposed directly by the law of reason. "* 
According to him, the obligation “‘ ex maleficio"’ or 
*< quasi ex maleficio "* come from the conception of a 
natural juristic order. ‘‘ The order infringed, the 
law broken, there arises a necessity of restoration, 
which ia had through penalties and reimbursement 
for the harm done.* “‘ A tort is the result of fraud 
or harm," coptinues Miraglia, ‘* and negligence is 














1 Comparative Legal Philosophy, p. 556, 
2 Ibid, p. 557. 





; being theresult of something that’ could be, 
In accident the unforeseen 
Both tort and quasi-tort in 
modern systems produce first a penalty and then the 
duty fo compensate. We shall see how these ideas 
developed in connection with animals. 

But before proceeding further we shall collect as many 
fossil remains of the institution as possible so that the 
construction of the entire skeleton may be possible. 


. 
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CHAPTER IT 
THE VARIOUS FOSSIL REMAINS 





Biologists find a great fascination in attempt 
the reconstruction of fossil remains of extinct animals. 
A single bone, they hope, may lead to the reconstruc- 
tion of the entire skeleton and what is possible for 
these fragments in biology may equally be expected 
of them here in law, though the task here will un- 
doubtedly be a difficult one. Legal functions are 
infinitely more complex than the biological ones. If 
the organisation of physical functions by way of 
reconstruction present undoubted difficulties, the 
organisation of legal phenomena from isolated dis- 
coveries will certainly be fraught with much greater 
difficulties inasmuch as a much larger volume of 
contingent factors enter into the problems for solution 
here. The difficulties are, however, by no means 
insurmountable and the reconstruction here may indeed 
be greatly helped by the fact that we are still left with 
@ considerable quantity of these fossil remains. 

But, before we proceed to the actual collection of 
these fossils, it becomes necessary for us to remember 
that the early forms of liability were originally ground- 
ed on vengeance. This vengeance or revenge is 
indeed a deliberate form of non-moral resentment in 
which the hostile reaction is more or less restrained by 











See Holme's Common Law, Ch. I. 
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“reason or calculation. According to Dr. Steinmetz® 
revenge is essentially rooted in the feeling of power and 
“superiority. It arises consequently upon the experience 
of and its aim is to enhance the “ self-feeling "* 
which has been lowered or degraded by the injury 
_ suffered. It answers this purpose best if it is directed 
the aggressor himself; but it is not essential to 
it that it should take any determinate direction, for 
per se, and originally undirected. Romanes in his 
“Animal Intelligence’** cites many examples from 
lower animals, particularly from fish, in support of this 
undirected resentment. Yet it is a matter of notoriety 
that the fury of an injured animal turns against the 
real or assumed cause of its injury. 


Whatever that be, Dr. Steinmetz tells us that the 
first stage through which revenge passed within the 
human race was characterised by a total, or almost 
total, want of discrimination. The aim of the offend- 
ed man was merely to raise his injured “‘ self-feeling "* 
by inflicting pain upon somebody else, and his savage 
desire was satisfied whether the man on whom he 
wreaked his wrath was guilty or innocent. The pri 
mitive vengeance, we are thus told, was ‘‘ undirected.” 

At the next stage it becomes, according to the 
learned doctor, somewhat less indiscriminate. Even 
primitive man must have found out that vengeance 
directed against the actual culprit, besides being a 















2 Ribot, Psychology of the Emotions, p. 220. 

2° Exbnologieche stadien sur ersten Eotwicklung der strafe,"’ cited 
by Westermarck in The Origin and Development of Moral Ideas, Oh. II. 

2 Page 246. 
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strong deterrent to others, was a capital means of mak- 
ing a dangerous person harmless. At all events a need 
is felt of choosing somebody for a victim and ‘un- 
directed’ vengeance gradually gives way to a directed 
Blood-feud supplies us with a rude specimen of 
it is undirected in the sense that the individual 
culprit is left out of the consideration ; yet it is direct- 
ed inasmuch as war is carried on against a group of 
which the culprit is a member. From this system of 
joint responsibility of the group we finally come, by 
slow degrees, to the modern conception, according to 
which punishment should be inflicted upon the criminal 
and nobody else. According to Dr. Steinmetz the oi 
agens in this process of evolution is to be found in the 
intellectual development of the human race. It was 
only gradually that man could find out that the best 
means of restraining wrongs was to punish a certain’ 
person—the actual wrong-doer. 








Whatever that be, it is evident that the primitive 
desire to raise one’s injured self-feeling would scarcely 
discriminate between intentional or accidental actions, 
The factum of injury being present, the spirit of 
revenge is raised, no matter whether the harm wes only 
accidental or wilfully designed. This want of discri- 
mination between intentional and accidental injuries is 
common in primitive days and some of the primitive 
peoples are said to make no distinction between inten- 
tional and accidental injuries. 

Von Martins states that, among the Arawaks, ‘‘the 
blood-revenge is so blind and practised so extensively, 
that many times an accidental death leads to the des- 
truction of whole families, both the family of him who 
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killed and the family of the victim! and according to 
E.F. im. Thorn, the smallest injury done by one 
Guiana Indian to another, even if unintentional must 
be atoned by the suffering of a similar injury."*? 

According to the myth of Balder, accident was no 
excuse lor shedding blood. Loke gives to Hédur the 
mistletoe twig, and asks him to do like the rest of the 
Gods, and show Balder honour by shooting at him 
with the twig. Hdédur throws the mistletoe at Balder, 
and kills him, not knowing its power. According to 
our notions, blind Hédur is perfectly innocent of his 
brother's death; yet the avenger, Vali, by the usual 
Germanic vow, neither washes nor combs his hair till 
he has killed Hédur. It is also instructive to note that 
the narrator of this story finds himself called upon to 
explain, and in a manner to excuse the Asas, for not 
punishing Hédur at once, the place where they os- 
sembled being a sacred place.® 

According to a passage in ‘‘ Leges Henrici I,’’ in 
case A by mischance falls from a tree upon B and kills 
him, then, if B's kinsman must needs bave vengeance, 
he may climb a tree and fall upon A.* 

Among the Kafirs of the Hindukush, “‘a murder, 
justifiable homicide, and killing by inadvertence ina 
quarrel, are all classed as one crime, and punished in 
the same way. Extenusting circumstances are never 
considered. The single question asked is—Did the man 














2. Von Martins, Beilrage Zar Ethnographic Amerikas, I, 693, quoted 
‘The Origin and Development of Moral Ideas, p. 217- 
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‘Kill the other? The penalty is an extremely heavy 
blood-ransom to the family of the slain man or 
perpetual exile combined with spoliation of the 
criminal’s property.* 

" Parkyns tells us the following pre from 
Abyssinia :—A boy who had climbed a tree, 
to fall down right on the head of his little ee 
standing below. The comrade died immediately and 
the unluckly climber was in consequence sentenced to 
be killed in the same way as he bad killed the other 
boy, that is the dead boy’s brother should climb the 
tree in his turn and tumble down on the other's head 
till he killed him.* 

‘The Cameroon tribes do not recognise the cireum~- 
stance of accidental death:—‘* He who kills another 
accidentally must die. Then, they say, the friends of 
each are equal mourners.""* 

Among the Negroes of Accra, according to Monrad, 
accidental homicide is punished as severely as inten- 
tional. 

Tt is needless to multiply examples. The few that 
we have collected here will be sufficient to convince 
us that the subject of moral judgment bas not always 
been a person’s will conceived as the cause of volition. 
Volition was not a determining factor in early ages. 
No doubt we impute a person’s acts to him only in 
80 far as we regard them asa result or manifestation 
of his character, as directly or indirectly due to his 

1 Ka6rs of tho Hindokush, p. 440—Scott Robertson. 
2 Parkyns, Life in Abyssinia, II, 296. 


4 Richardson, Observations among the Cameroon tribes of West 
International Congress of 



















will. But the primeval fossils that we have collected 

give usa picture quite fascinating but very diffe~ 

rent from the one we are accustomed to look upon 

with approbation. 

In an age of this confusion, intellectual ability or 

_ disability will not come into consideration at all and 
agents whom we consider as under intellectual disability 
and hence irresponsible will not escape responsibility. 
Animals, children, idiots, lunatics—none will be 
exempted from blame and indeed our collection of 
fossils will be defective and deficient if it fails to 
present us with a solemn picture of archaic judges sitting 
on judgment over the acts done by them. When 
we have completed our collection we shall find that 
these animals are not only exposed to the blood-feud 
but are often exposed to regular punishment. 

If we consult the history of the Mambettu in 
Central Africa we find that the beasts were exposed to 
punishment just like human beings—‘‘ A gont was 
chased and persecuted by a dog and in the fight for 
self-defence the latter received a thrust from the goat's 
horn. The poor dog, which was the valuable property 
of a powerful man died shortly after. This serious 
matter was much discussed and commented upon and 
finally referred to the king for judgment. The poor 
goat was sentenced to be slaughtered before its victim's 
corpse, its flech was cerved tothe Mambettu (i.e. 
people of the superior race) and that of the dog to the 

‘Mege (i.e., people the conquered race)."* * 
‘A pig straying over a sacred place incurs the 








4 Casati, Ten Years in Equatoria, I, 176, 
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punishment of death. The New Zealanders! will sit on 
judgment over this act of impious trespass and will 
solemnly condemn the trespasser, the criminal pig, to 
death. ‘‘ A dog was publicly scourged for having 
entered a mosque in Mahomedan East Africa, not long 
ago,"** and ‘‘ The Bogos, still kill a bull or cow which 
causes the death of a man."’* ‘* If a buffalo or a head 
‘of cattle be tied in the forest, in a place where people 
are not in the habit of passing and there gore anybody 
to death, it shall be put to death,"’ but the owner of 
the animal shall not be held liable. This is the law 
of Malacca.* It has been prescribed in the Vendidad 
that if a mad dog which bites without barking smite 
a sheep or wound a man, “‘ the dog shall pay for the 
wound of the wounded as for wilful murder.""* If a 
beast of burden or other animal cause the death of 
any one, except in the case of anything of that kind 
happening to a competitor in the public contests, 
the kinsman of the deceased shall prosecute the slayer 
for murder, and the wardens of the country, such and 
so many as the kinsman appoints, shall try the cause, 
and let the beast when condemned be slain by them, 
and let them cast it beyond the borders.” 

In various European countries animals have been 
judicially sentenced to death, and publicly executed, 
in retribution for injuries inflicted on them. Advocates 
‘were assigned to defend the accused animals and the 











BPalack, Manners anid Customs of the New Zeelanders; T, 40. 
2 Von Amira, Thierstrafen und Thierproccesse, 
3 Munzinger, Dio Sitten und das Recht der Shes p. 83. 
4 Newbold, British Settlement in the Straits of Malacca, IT, 957. 
5 Vondidad, XIII, 31. 

Plato, Leges, IX, 873. 











whole proceedings, trial, sentence and execution were 
conducted with all the strictest formalities of justice.! 
‘These proceedings seem to have been particularly 
common from the end of the thirteenth century till the 
17th century; the last case in France occurred as late 
as 1845. Not only domestic animals, but even wild 
‘ones were put on trial.® 

**In 1565 the Arlesians asked for the expulsion of 
the grasshoppers. The case came before the ‘Tribunal 
de l'officialité, and Maitre Marin was assigned to the 
insects as counsel. He defended his clients with 
much zeal. Since the accused had been created, he 
argued, they were justified in eating what was 
necessary to them. The opposite counsel cited the 
serpent in the garden of Eden, and sundry other 
animals mentioned in the scriptures, as having incurred 
severe penalties. The grasshoppers got the worst of 
it and were ordered to quit the territory, with a threat 
of anathematisation from the altar, to be repeated till 
the last of them had obeyed the sentence of the 








“In 1120, a bishopof Laon is reported to have 
excommunicated the caterpillars which were ravaging 
his diocese "’ and not long ago, when swarms of locusts 
ravaged the gardens of Tangier, the Shereef of Wazzaa 
expelled the injurious animals by spitting into the 
month of one of them 





4 Chambers, Book of Days, I, 127. 
2 See Chambers, op. cit., I, 127. 


“4 Westermarck, The Origin and Development of Moral Idons, p. 255. 
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At an earlier stage of civilisation, even inanimate 
things are treated as if they were responsible agents. 
The Kukis take revenge not only on a murderous tiger, 
but on a murderous tree. ‘Ifa man should happen 
to be killed by an accidental fall from a tree, all his 
relations assemble, and cut it down; and however 
large it may be, they reduce it to chips, which they 
scatter in the winds, for having, as they say, been the 
cause of the death of their brother.”"* Among the 
aborigines of Western Victoria, “‘ when the spear or 
weapon of an enemy has killed a friend, it is always 
burnt by the relatives of the deceased but those 
captured in battle are kept and used by conquerors.* 
The North American Red skins, when struck with 
an arrow in battle, ‘‘ will tear it from the wound, 
break and bite it with their teeth and dash it on the 
ground The British Guiana Indian, when hurt 
either by falling on arock, or by the rock falling on 
him, ‘ attributes the blame, by a line of argument not 
uncommon in more civilised life, to the rock.’’"* ‘* The 
Gods of the Vedic age cursed the trees which had 
injured them."© | Xerxes commanded that the 
Hellespont should be stricken with three hundred 
Jashes.""® and Cyrus ‘‘ wreaked his vengeance’” on 
the river Gyndes by dispersing it through three 
hundred and sixty channels."*7 Pausanias relates 








I Mscrae in Asiatic Researches, VIT, 189. 
# Dawson, Austrislian Aborii 
2 Robertson, History of America, I, 351. 
¢ Im. Thurn, op. cit., p. 354. 

& Oldenberg, Religion des Veda, p. 618. 
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TORT BY ANIMALS 
wt when Theagenes had died, one of his enemies 


went up to his statue every night, and whipped the 


brass. At last, however, ‘‘ the statue checked his 
insolence by falling on him; but the sons of the 
deceased prosecuted that statue for murder. The 
‘Thasians sank the statue in the sea, herein following 
the view taken by Draco, who, in the laws touching 
homicide which he drew up for the Athenians, enacted 
that even lifeless things should be banished if they fell 
on anybody and killed him."’ * 

According to the laws of Alfred, when men were 
at work together in a forest, and by misadventure one 
Jet a tree fall on another, which killed him, the tree be- 
Jonged to the dead man’s kinsfolk if they took it within 
thirty days.* Later on, in England, a thing by which 
death was caused was forfeited to God, that is to king, 
God’s lieutenant on earth, to be distributed in works of 
charity for the appeasing of God's wrath.” 

Nothing was irresponsible, none escaped punish- 
ment and these non-willing and non-knowing victims 
would cry with our Rishi Vasistha:* 

“Fain to know this my sin, I question others, I 
seek the wise 

© Varuna ! and ask them: 

‘This one same answer even the Sages give me, 
surely this 

Varuna is angry with thee."* 

we nem saa ferah ofe fefona fre! 
eared seafearrcd © od set eta 0 








1 Pansaniane, VI. ti.6; cf. Herodotus, V- 27, 10. 
‘2Laws of Alfred, II, 13- 

‘3 Coke, Third part of the Institates of the Laws of England, p. 57- 
‘Rigveda, VII, 65. 3. 


‘CHAPTER IIT 
‘TORT BY ANIMALS IN ANCIENT INDIA 





‘The mind that failed to perceive the boundaries 
J between man and beast would hardly be expected to 

escape the confusion of the moral and juristic order 
| with the physical. In an age of this confusion every 
'’ act would be valued without consideration of intention” 
and it has been noticed elsewhere how the fault in 
such an age would become original and hereditary. 


Punishment will befall whosoever wilfully or uncon- 


v sciously disturbs the harmony of nature. ‘' The dis- 
turbance in every case demands expiation and the 
penalty falls upon the author and his descendants 
because perhaps the basis of primitive law was the 
family community and not the individual.""* We 
have seen how through this confusion even the beasts 
were held responsible for their acts in the early day: 
; It is indeed difficult to see how far this confusion 
iF of the juristic and the physical order is responsible for 
y the obliteration of the boundaries between man and 
beasts so far as acts done by them are concerned. As 
has already been observed, the Vedic philosophy of 
“law could not escape this confusion. Every act would 
produce its own result, and the act, whoever be its 
author and however might it originate, go against 
order, penalty would invariably follow. Whoever, with 
or without intention, offends with the eternal 











+ Miraglis, p. 128. 
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of Varuna, the All-knowing and Sinless 
"arouses his anger and is bound with the bonds of the 
“God—with calamity, sickness and death.* 
Bonds of the sinner, they bear many nooses, 
the wicked mortal may hardly escape them. 
Varuna and Mitra, may your path of orde! 
bear us o’er trouble as a boat o’er waters." 

It is immaterial whether the act is conscious or noi 
and it is equally sinful even though determined by ex- 
traneous influence. Rishi Vasistha even does not know 
what act bas offended the Gods :— 

oS AEM wwe eeeh oft Fafegh frag | 
te sorted weafuareed ¥ gel wash WA 
“' Fain to know this my sin, I question others, I seek the 
wise, O Varuna ! and ask them. 
« ‘This one answer even the sages give me, surely 
this Varuna is angry with thee.""* 


He draws the attention of the God to the fact that 
the act is not due to any evil inclination of the author ; 
its originating cause might have been wine, anger, 
gambling or *faf": (ignorance) : 

set eet wee git: ot go weftshe shah: 4 

We are told of sin committed even in sleep and 
through elders. “‘sfe swam whee eat eyeterre 
watati "’® ‘That the liability was conceived as descendable 
















1 Kalgi, Rigveda, p.06- 
oon afcararerne &q gee feat wea 
sqeet frarecer gar wag) a arn fear ate 
Rigveda, VII, 86. 6. 
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to the descendants is evident from the Rika which 
says—" at qarema at aqek wea aww.” ? Rishi 
Vasistha prays that these Gods may not punish those 
acts of ours which we have done in violation of their 
laws through want of thought : 


amy fal @e wwe 2 aS seer “e 
safeett awa wat giifen or rwangaat Za Ofer: 1 * 


** © Varuna, whatever offence may be which we as 





men commit against the heavenly host 
When through our want of thought we violate thy laws 
punish us not, O God, for that iniquity 





Rishi Vasistha then has already leant to take into 
account the inner aspect of our acts and if the wrong. 
is not caused by any conscious overstepping, it may 
not, nay it should not, be punishable. Indeed, inspite 
of the confusion of the juristic and the physical order 
our Vedic philosophers had already turned their eyes 
to the inner self and nowhere in the Vedic literature 
we meet with that obliteration of boundaries between 
man and beast which is so common in the early history 
of Western countries. 

Whatever that be, if in our ancient legal system 
animals were never held responsible exactly as human 
beings, we are given clear rules of law which provided 


4 Rigveda, VII, 56. 12. 
3 Rigveds, VII, 89. 6 (Tr. by Griffith). 
2 Dr. Pal, Hindu Philosophy of Law, p. 63. 
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All the Dharma Sutras and 
_ Samhitas contain clear provisions for the contingency 
jautama Sutra, the earliest of them that are in 






“*If damage is done by cattle, the responsibility falls 
on the owner. But if (the cattle) were attended by 
a herdsman (it falls) on the latter. (If the damage was 
done) in an unenclosed field near the road (the respon- 
sibility falls) on the herdsman and on the owner of the 
field. Five mashas (are the fine to be paid) for 
(damage done by) a cow. Six for a camel or a donkey, 
ten for a horse or a buffalo, two for each goat or sheep. 
If all is destroyed (the value of) the whole crop (must 

» © be paid) and a fine in addition.’ 





Manu tells us,’ 
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Mets g gu: woe Tee ha 

ware q 8S Ga: Sfrweia wrest 
sfrcaret at at wary Sera erar | 
scree, at Frarerey at or cerry AOA 
Secret ea wreETT HA! 
aster scearererarary Serer gi 
wafeerrenfatantiin: feta: | 
enferre care erate safer 


“I will now decide exactly according to principles of 
Jaw the contests usually arising from the fault of such 
as own herds of cattle, and of suchas are hired to 
keep them.* 

On all sides of a village or small town, let a space 
be left for pasture, in breadth either four hundred 
cubits, or three casts of a large stick ; and thrice that 
Space round a city or considerable town. Within that 
pasture ground, if cattle do any damage to grain in o 
field uninclosed with a hedge, the king shall not punish 
the lerdsman. Let the owner of the field enclose it 
with hedge of thorny plants, over which a camel 
could not look ; and let him stop every gap, through 
which o dog or a boar could thrust his head. Should 
cattle, attended by # herdsman, do mischief near a 
high way, in an enclosed field or near the village, be 
shall be fined a bundred panas; but sgainst cattle 
which have no keeper, let tho owner of the field 
secure it. 

In other fields, thie owner of cattle doing mischief 
sball be fined one pana and a quarter but in all places 





1 Bubler’s Tr. of Manu Semhite, 


“ 


7 








It land 


fined ten 


ed since her calving, by bulls kept for impregna- 
tion, and by cattle consecrated to the deity whether 
attended or unattended, Manu has ordained no fine. 


be injured, by the fault of the farmer bim- 


self, as if he fails to sow it in due time he shall be 


times as much as the king’s share of the 


crop, that might otherwise have been raised ; but only 
five times as much, if it was the fault of his servants 
without his knowledge. 
‘These rules let a just prince observe in all cases of 
ab teanagreation by masters, their cattle and their 
ierdsmen."* 
The following are the rules given in Yajnavalkya 


~ Samhita: 


wrarret q wfedt werrererer wifes + 
cot wee terew wonfery 0 
wofuetafeertt aetmferst 
satet feNase wey afederq o 
qnewel fenity are ery Sf: were! 
@rererrg at g gifs conifer 
afe crafter Sa S17 ot frat 
seers: srerert Wrergrn ft 
aereeecas: afrerrqeres: | 
erat @arg & Stren Srerrafegen: | 





“*A female bufislo doing damage to the crop shall be 


sad 
or" ie 





2 Yojoavalkys Samhite, IT, 162-60- ° 
oe + 
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fined eight mashas, a cow half of that and a goat or a 
sheep half of that. q 

For cattle eating and lying in the field, the fine is 
double of that mentioned. The fine for these is equal 
in the case of lands where grass or fuel is stored and 
the fine for anass or a camel is the same as for 
female buffalo. As much crop as may be destroyed, 
so much grain shall be paid to the owner of the field; 
the herdsman shall be chastised, but the owner of the 
cattle incurs the fine already mentioned. 

‘There would be no trespass if without any intention 
(on the part of the owner) the cattle stray by a road, 
or ina field in the neighbourhood of the village store. 
But in case of a wilful trespass he deserves punishment 
like a thief. 

A big bull, beasts let loose, beasts recently delivered, 
straggling beasts and like other beasts distressed by 
‘the acts of) Gods or the king should be set free"’ 











Vishnu! says :— 

fet Sree warty vqarerweret anew Ter: | aT: 
eh werqg rat) eq wee caw emf) wefeei~ 
afeey fereq) cere enfat foremerqers | sf om fart 
Se) rea) Serer) eqeernrafererre 

“If a female buffalo damages grain her keeper shall 
be fined eight mashas. If she has been without a 
keeper, her owner (shall pay that fine). (For mischief 
done by) a horse, or a camel or an ass (the fine shall 
be the same). (For damage done by) a cow, it shall 
be half. (For damage done by) a goat, or a sheep (it 


° 2 Visto Sambits, V, 139-49. ° 














shall be) half of thist egain. For cattle abiding (in the 
field) after having eaten (grain), the fine shall be 
@ouble. And in every case the owner (of the field) shall 
receive the value of the grain that has been destroyed. 
"There is no offence if the damage lias been done ino 
high way, near a village or (ins field adjacent to) the 
common pasture ground for cattle, or (if it has been 
done in an inclosed field, or if the cattle did not abide 
Jong ; or if the damage has been done by bulls that 
Yiave been sot at liberty, or by a cow shortly after her 
calving 
‘The roles, in fact, relate only to trespass by domes- 
ticated animals and there is nothing in them to suggest 
any prior responsibility of the animal itself. The 
whole responsibility is placed on human beings and 
circumstances may only shift the liability from one 
hhuman shoulder to another. The rule that we find 
jn these texts, giving the measure of the fine in terms 
of the class to which thie animal belongs, might indeed 
suggest a prior stage, in which these fines were perhaps 
the price tobe paid in redeeming the guilty animal. 
Indeed, when we keep in view the various primeval 
fossils to be found in other systems of Iaw, the whole 
law of fort by animals, seems fo have passed through 
various stages. The earliest stage seems to be when the 
animal was wholly and solely responsible and the reta- 
Jistion must fall on No distinction was made 
between domestic and wild avimals, Later on, people 
soon made the distinction and if became the duty of 
the owner of the domesticated animal to hand over 
the guilty thing for the satisfaction of the injured 
party. The animal must suffer to satisfy the party 
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injured by it. Gradually it seems, the owner was 
given the privilege of redemption and this perhaps, 

was at an age when blood feud could be prevented by 
money payment. It is quite reasonable to expect that 

the price to be paid shall have reference to the worth =~ 
of the animal to be redeemed. In course of time this 
privilege developed into an inflexible duty and it no 
longer was possible for the owner to avoid the penalty 
even by giving up the animal. Owner's liability grewup 
and people soon forgot how it originated. ‘The animal 
emerges out as an irresponsible agent leaving the 
owner wholly and solely responsible for all its acts. 

But of this we shall have occasion to say more 
hereafter. All that should be remembered here, is 
that in the Hindu system itself, we have no material 
with which such a theory can be built up. So far as 
we can trace, an animal is never held responsible for 
its action in our Hindu system. 

It is evident that these early law-givers deal with 
no other tortious acts of these animals and there is 
scarcely any material for saying that law in its ancient 
Hindu conception ever recognised the existence of 
legal capacity in things and animals. Indeed, these 
early Hindu sages did not even recognise in every 
man the faculty of being subjects of legal relation 
The capacity, the adhikara, the faculty of being sub- 
jects of legal relations was very much limited in Hindu 
theory and we need not be surprised if we do not find 
animals and things being recognised as subjects of 
juridical relations. It is said that primitive man, assi- 
milating natural phenomena to human acts, considered 
them as manifestations of some conscious will. |With 
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such people ‘* legal rules’* were not limited to their 
action upon human relations and were recognised as 
to things and animals, giving them rights and 
duties.t Our Vedic forefathers, indeed, could not 
altogether escape this confusion. But we find them 
very early recognising a propelling force behind all 
natural phenomena, and if these are manifestations of 
any conscious will, it is only the conscious will of that 
Divine Sovereign, who is responsible for the universal 
harmony in nature. It will be beyond my purpose to 
examine at any length the Vedic conceptions of wm, =, 
Rarer and other derivatives of rita. * All that should 
be noticed here is that these Vedic Rishis scarcely 
ever effaced the boundary between human actions and 
actions by animals, and nowhere, in the Vedas, we meet 
with an animal held responsible for its acts. What 
could be avoided in such an early age is surely not to 
be found in the period of the Sutras and Sambhitas. 














‘We cannot altogether ignore the texts like 


“fraferdttarmerwarrTs 17S “arama tee ark: mene e | TE 
warts areas wafer)” ¢ and “gent waaifakcreermenterrg |” & 
‘The possibility of an individual's being injured by ani- 
mals did not escape these law-givers altogether. But in- 
stead of giving rise to any right in the injured individual 
or his relatives, the incident was taken as causing some 


1 Korkunoy, Theory of Law, p. 201. 
2 Seo Dr. Pal's Hindu Philosophy of Law, sjacially Chapters 
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disability to be removed by expiation. Curiously 
enough these sages placed the individuals killed by 
beasts almost on the same footing with those that 
committed suicide. We have noticed elsewhere, that 
among some of the retarded races, if any one is killed 
by a beast, his relatives are placed under some social 
branding till they succeed in retaliating the death of 
their kinsman.* We do not know if the rules noticed 
above were merely the forgotten relics of some earlier 
usage of this nature. 

It has been observed that our early law-givers did 
not recognise any legal capacity in animals. Yet, we 
are given many rules inflicting punishments upon those 
who maltreat animals.2_ This however did not contra- 
dict the principle. It is not in the animal's interest 
that the punishment has been fixed, but with a view 
to protecting the sentiment of humanity in those who 
would be offended at the purposeless torture of an 
animal. That this is so is evident from the fact that 
if the harm to the animal has some reasonable object 
there is no punishment. 

‘Whatever that be, if the Hindu system up to the 
age of the Smritis did not contain any rule that would 
point to responsibility of animals, our commentators 
seem to have supplied the omission. We have already 














‘The Kuki custom noticed in Chapter I. 
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‘TORT BY ANIMALS 
referred to a few slokas of Yajnavalkya Samhita, 
Vijnaneswara, the renowned commentator, says, while 
5 explaining these texts: 
emer Fe EY TAT MET feet wget ara, 

Sen kere need cera: | afeergiareramerarT Te 
yet eat 
“ A female buffalo causing damage to a stranger's 
crop shall be fined eight mashas, a cow half of that, i.e., 
four mashas. Goats as also sheep, shall be fined two 
‘mashas. Since the female buffalo and the rest are 
incapable of owning wealth, the person who owns these 
is intended."* 

According to Vijnaneswara then it is the animal 

that is primarily responsible. The owner's liability, is 
only derivative and vicarious. 


Vijnaneswara goes on: wawrarfiam: srg q “cere 
wre Oh arg fed feet arer) carmfeweqartt oret ees: wether: 1” 
sf gents zee omy gamiceetwe ment erate anit 
afedt ser) aarnfwaqernt ea: fered sare wx ay: 
“wihedraqerstieresferay | 

“(This rule moreover applies where the trespass has 
been without knowledge. When however trespass is 
by design the rule laid down in another Smriti should 
be observed, viz., ‘Two quarters of a pana for a 
‘eow and double that for a female buffalo, similarly for 
a goat, asheep and calves a quarter has been laid 
down as the fine.” What however has been laid 
down by Narada, ‘For a cow two mashas; and in” 
‘the case of a goat, a sheep and calves, the fine shall 
amount to half a masha’ has reference to crop which 
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had ripened into sprouts, and which has been eaten up 





atearferartcar: 
9 St: erartrgad eo” xfer err | 
_ The author mentions a double fine in certain cir- 
> cumstances having regard to the magnitude of injury, 
‘He then mentions an extension of this rule to other 
- circumstances = x 
Sat wre nfesaere— “fetes; eye eA cera: GEA 


“« Vivitati, the portion of land where grass and fuel 
are stored in abundance, and which is enclosed and 
guarded. In the case of a trespass upon that also a fine 
equal (war <arq) to that in the case of other fields 
should be understood in the case of these, i.c., the 
female buffalo and the like, the ass and the camel 
(kharoshtram). ‘That should be regarded as the same 
‘as female buffalo wherever and by whichever penalty 
a female buffalo is punished in those places and by a 
similar penalty shall the ass and the camel be severally 
punished. In the matter of obstructing the (growth 
of the) crop the ass and the camel are each equal to a 
female buffalo and the fine also has been prescribed 
according to the extent of the injury and thus in the 
compound expression Kharositram tlie conjunct com- 
pound is not intended.” 

‘All throngh this long extract we find Vijnaneswara 
Keeping up the same principle. It is the animal which 












TORT BY ANIMALS 
is primarily responsible and the measure of the liability 
has sole reference to it. The owner is ignored alto- 
in this respect, only he is to pay the fine, he is 
to take up the responsibility of his animal. 
. The language used by Yajnavalkya indeed might 
bear the construction of the animal being liable and we 
fot know how far this is responsible for these com- 
‘ments. Kulluka Bhatta in commenting upon similar 
slokas of Manu says, “cite caraway gra ex ce” and it 
is indeed difficult to say that in the Hindu system it 
was ever thought fit to punish the animal itself. 
__— Gautama and Vishnu give the rule in a manner that 
“* would give no scope for commentators finding out a 
rule making the animal primarily liable. 

Before closing this chapter it will not be quite out 
of place to notice how far the liability would descend 
to the heirs of the owner. There are indeed two pos- 
sible views of the question. If Vijnaneswara’s view. 
be correct then it is the animal which is fined and the 
fine should be realisable from its owner or owners at 
the date of such realisation. The sum represents 

“anda but it is danda inflicted on the animal realisable 

\ from its owner. If, however, it is the owner who is 
fined the difficulty will be that, according to Hindu 

* _ law sons are not liable for father’s danda; we are told 


afters verernnfes diftrs a 
“a seeuenreites 7 gw crqefe a? 








sowed coversfrens 
sqrertt te gat com teem 
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If the fine imposed be ®frwew, this rule will stand 
in the way of its realisation from the son. Similar diffi- 
culties will arise if the liability be deemed as that of 
the owner and the owner dies before there is action 
on it. It being a tortious act of the father, the liability 
may not survive him. If, however, the wnimal be 
deemed primarily liable the owner at the time of 
bringing the action may not escape liability. 
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CHAPTER IV 


TORT BY ANIMALS IN ANCIENT GREECE 
AND ROME 


If, in & primitive systems of law, act of the animal 
involved its own obligation, and if, later on, we find 
some one else held responsible for the act, the law on 
the subject really comes under the head of vicarious 

ability and we are to see under what circumstances 
‘the act of another can put us under obligations to 








“third persons. 


Ancient Roman Law had to deal with such liabi- 
ities and a considerable space is devoted to noxal 
liabilities and actio de nozalis. We need not stop here 
to discuss the origin and development of these noxal 
liabilities as these do not concern us directly. The 
Twelve Tables gave however an analogous procedure, 
an actio in simplum with a right of surrender, where 

damage was done by animal in such circumstances 
that no man was to blame. This is spoken of as 
**actio de pauperies,”” and of this we know only as it 
was in classical and later law. The Twelve Tables 
‘say “‘si quadrupes pauperiem fecisse dicetur actio ex- 
lege duodecim tabularum descendit ; quack lex voluit aut 
‘dari (id) quod nocuit... « senaut 
aestimationem nozial offerre.""? SWe are told in the 
Institutes of Justinian that ‘on account of irrational 

















1 Bee Muirheads, Roman Law, Appendix XII, Tables VIIT, 6, 
citing Ulpian in Dig., IX, I, 1, Pr. 
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animals that from wantonness or heat or their savage 
nature have done damage (pauperies), a nozalis actio 
is set forth in the statute of the Twelve Tables. (But 
if those animals are given up in satisfaction of the 
wrong, then the defendant is free, for so the statute 
expressly provides.) Suppose, for ini 
kicking horse, or an ox in the habit of goring, 
or gored a man, then this action lies. But it applies 
to those animals only that are stirred up contrary to 
the nature of their kind; for if they are wild beasts by 
blood, the action is void. If, therefore, a bear escapes 
from his owner and then does harm, his former owner * 
cannot be sued ; for he ceased to be owner while the 
wild beast escaped. ‘ Pauperies* is damage done 
without injuria dn the doer’s part. For indeed no 
animal can be said to do an injuria, secing it lacks 
sense. So much for the nozalis actio."*! 








‘The Twelve Tables gave an action if a quudruped 
had done harm (si quadrupes pauperiem fecisse dicetur). 
‘The digest also tells us that if the harm or injury 
was done by any other animal than a quadruped, an_ 
action was also provided by the Practor (utilis actio).2 
It has been the opinion of some Romanist jurists that 
the rule applied only where the violence was not 
natural to such beasts and thus not where a wild beast 
was concerned. But as will be evident from the text 
it also says that if the wild beast had escaped, the old 
owner | beingipo longer owner was no longer liable, which 
implies that action would have lain had the beast still 








1 Frunter, Roman Law, p. 218. 
2 Dig., IX, 1, 4. 
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‘been in captivity.' The analogy with the noza is 
kept up. ““Noxia is when a slave does that which 
in a free man would be a wrong; pauperies is 
the damage done by an animal contrary to its 
usual nature and, therefore, bearing a kind of 
resemblance to wrongs.” If a tiger kills a human 
being, it may be said, that the animal has acted 
“according to its nature; but when an ox gores, the 
act may be regarded breach of the good bebaviour 
that is its second nature. We are also told in the 
digest that the responsibility for the mischief followed 
the animal and fell upon'the person to whom for the 
time it belonged. Paulus® teaches us, that no action 
lay if the animal were irritated or roused by another. 
‘Thus when a horse being struck by a bolo or a spear, 
kicked a person, it did not commit pauperies, the 
injury being not the outcome of an unusual badness of 
the animal but due to the mismanagement of the 
horseman, and therefore, the owner of the horse is not 
responsible, but only the person that irritated the 
horse. So if through the fault of the driver the injury 
takes place, or the mischief results from the beast 
being overloaded, the owner is not held responsible 
but compensation may be demanded from the person 
in the wrong. The digest® tells us that when @ dog 
ja chained in a house and some one stumbling on it 
accidentally is bitten, the owner is not liable. But if 
the owner takes it into a place where he ought not to 
be, or by not keeping it sufficiently in hand allows it to 
1 Bockland, A Text-book of Reman Lew, p. 608; Hunter, 
‘Romsn Law, p- 245. 


2 Paulus, Sent.. 
3 Dig. TX, 2.2, 
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slip, he is responsible for his negligence and must pay 
all the damage ; nor does he escape by the surrender of 
the dog. 

Tt will not be out of place to notice here that the 
Roman notion of the imposition of liabilities on a man 
through the act of another is intimately connected 
with their conception of family and so far as persons 
outside the familia were concerned, the general rule 
was that no obligation could be imposed on a man by 
their contracts or delicts. If later on, we meet with 
any exception to this general rule, these were matters 
of express legislation on the part of the Praetor and 
were based on policy certainly not in keeping with the 
original idea of noxal liability.! | Speaking of noxal 
liability of the pater familias for delicts committed by 
members of the familia, Buckland says, ‘‘ It 
observable that while the civil law rejects any liability 
of the master on slave's contract, this limited liability 
for his delicts was recognised so early as the Twelve 
The cause of the difference of treatment is 
is not contemplated as liability on any 
incurred by the slave. It is the slave himself 
liable and on whom the injured person will 
claim to wreak his vengeance. He then continues 
saying ‘‘ the rules date from a time when vengeance 
was regarded as the legal remedy for delicts, and the 
masters’ payment is not thought of as a liability 
of his, but rather as a right. He may, if he will, save 
the slave for himself by paying a ransom for him. In 
course of time the rules came to be regarded as 















4 See Buckiand’s Elementary Principles of Romaa Law, pp. 524-26, 
where the exceptions have been noticed. 
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‘expressing altervative liabilities of the master: he may 
pay or surrender the slave, and indeed texts are not 
wanting in which the payment is stated as primary 
liability and surrender as a facultative mode of release 
from this liability. But this conception, though it may 
be said to represent roughly the classical law, is 
complete reversal of the original conception of the 
liability.""* Indeed this reversal of the original con- 
ception is noticeable in all later developments of the 
law and the picture presented by this reversal is that 

of primary liability of the owner with the privilege of 
surrender attached to it. The carly right of redemp- 

tion develops into a privilege of surrender and in course 

of further development the liability reaches us even 

stripped of this privilege. 

‘The early Roman law relating to the responsibility 
of owners of animals for the tortious acts committed 
by the animals which belong to them is contained 
in the text cited above. When we go through the 
entire history of Roman law we are struck by a con- 
tinuous development in the branch of the law relating 
to the subject we are dealing with. The development 
is gradual and can be traced very easily. 

The first thing that strikes us on going through the 
Tables is the law which provided that if an animal had 
done damage either the animal was to be surrendered 
or the damage paid for. Ona perusal of the Tables 
and later law on the subject, we find that surrendering 
the animal to the person to whom damage was done 
was the general rule and in fact, Gaius, the celebrated 











1 Buckland, Elementary Priociples of Roman Law, pp- 921-92. 





om 





IN ANCIENT GREECE AND ROME 


Romanist Jurist emphatically declared that this inter- 
pretation of the law was only reasonable inasmuch as, 
in his opinion, it was unjust to make a man liable for 
the tortious acts of the animals which he happened to 
possess, beyond claiming their own bodies. In other 
words it would not be fair and equitable, according to 
him, to demand anything more than the animal itself 
which committed the injury from the owner of the said 
animal and he gave out that the law of the time was. 
just what it ought to be. Ulpian also agreed with 
the view expressed by Gaius and further stipulated 
that a fortiori this was true of inanimate things which 
‘were incapable of committing any tort. E 
We should note here that the right of surrendering 
the animal by the owner was not introduced as a limita- 
tion of liability in Greece and Rome, but payment was 
introduced as the alternative of a failure to surrender. 
It was considered sufficient if the damage was paid 
for and the surrender was not insisted upon, We 
find that the action was not based on the fault of the 
owner. This became clear from the fact that if it 
‘was so based then it would always have been brought 
either against the person who had owned the animals 
at the time they did the damage complained of, or 
against the person who was to blame for not prevent- 
ing the injury. At least this should be the state of 
affairs but what we find in early Rome was this. The 
action followed the guilty thing into whosesoever 
handsit came. To make matters more clear let us 
illustrate this by an example. Suppose a horse belonging 


1 Noxs Caput Sequitur, Dig., IX, 1-1. Sec- 12. Inst. 4, 8 and 6, 





| ing to myself committed some tortious sct and, after 

the injury had been actually done, the horse was trans- 
forred to somebody else. Now in action against the 
tort committed, not I, but the person to whom the 
horse was transferred, would be made liable. So the 
person to be sued was the owner at the time of suing 
and not the person who owned the animal when the 
tort was committed by it. 

‘The law seems to have developed in Greece almost 
on the same line. We hear from Plutarch in his ‘ Life 
of Solon’ that « dog that had bitten a man was to be 
delivered up bound to a log four cubits long. Plato 
made elaborate provisions in his law for many such 
cases. If a slave killed » man, be was to be given up 
to the relatives of the deceased. If he wounded » man 
he was to be given up to the injured party to use him 
as he pleased. So, also, if he did damage to which the 
injured party did not contribute as o joint cause. In 
either case, if the owner failed to surrender the slave 
he was bound to make good the loss. If a beast killed 
@ man he was to be cast beyond the borders in like 
manner and expiation was to be made. 

We shall not indeed be very wrong in saying 
that here, as in Rome, the law passed through several 
distinct stages. At first the animal itsolf was wholly 
‘and solely responsible. The guilt, if any, attached to 
its body and if the injured person or his kinsmen 
would seek to wreak vengeance on anything it would 
be on the guilty animal. The animal must be traced 
out and in the days of blood-feud, the feud must be 
declared against the animal. It would almost be the 











* Holmes, Common Law, pp. 7-8. 
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duty of the injured party to be fully avenged. Gradu- 
ally, however, when the guilty animal happened to be 
under the protection of another person, it became 
the duty of that other person to hand over the animal 
80 as to enable the injured party to realise fully the 
self-fecling which had been lowered or degraded by the 
injury suffered. It was not yet possible to save the 
animal from the wrath of the injured party. Blood 
alone would avenge blood. In course of time, however, 
when it became possible to buy off blood-feud, the 
law of animal liability also developed so as to make 
it possible for the owner to redeem the guilty animal if 
he so choose. This was only a privilege reserved to 
the owner and it still remained open to him to choose 
whether he will redeom or surrender the animal. Up 
to thin stage then the owner's liability consisted in hi 
duty to surrender the animal with the alternative 
privilege of buying off the life of the animal. We 
have seen how Gaius and Ulpian speak of this stage 
of the Iaw in Rome. Gradually, however, the 
privilege of redemption developed into owner's liability 
to redeem, the original duty of surrender being turned 
into s right of surrender, alternative to the liability to 
compensate. In course of further development this 
reversal carried the rule far away from the original 
conception and even this right of surrender dropped 
out altogether. As a result the owner came out fully 
liable, the animal being deemed irresponsible. 

‘Thus we see that the liability of the owner at 
Rome and Greece slike was merely to deliver posses- 
sion of the animal belonging to him and doing damage 
to the person to whom injury is done. The animal 
which is considered to be the immediate cause of 
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was to be got at and the Roman 






‘put it more plainly “ vengeance immediate 

offender was the object of the Greek and early Roman 

process and not indemnity from the master or owner." 

"In the primitive customs of Greece it was enforced by 

@ judicial process expressly directed against the objec 

i.e., the animal. The Roman Twelve Tables made the 
owner, instead of the thing itself, the defendant, bat 
did not in any way change the ground of liability or 
‘affect its limit. The change was simply a device to 
‘allow the owner to protect his interest. 

Indeed in early forms of linbilities the general prin- 
ciple of vengeance governed every department of con- 
duct. ‘The individual when wronged took immodiate 
vengeance upon the wrong-door. The object of the 

ure was only to gratify the passion of revenge. 
Tt will not be out of place to notice here that the 
Athenians as well as the ancient Hindus, very carly, 
grounded this law of revenge on the ethical basis of 
the necessity of expiation for the guilty thing itself. 
Tf Roman jurists laid stress on the principle of re- 
compense due to the injured party, the early Greeks 
‘and Hindus wanted to place their law ona nobler 
© basis saying that punishment was needed for the guilty 
thing itself, According to them, punishment was not 

‘a valgar threat but a sublime purifier. Punishment 
ch to satisfy the animal 
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whole existence which did not ignore the eternal 
future.! This is, indeed, the doctrine of expiation so 
emphasised by Plato and Auschines who champion that 
expiation is one of the aims of the Athenian process, 
and it may be that the doctrine owes much to the 
early confusion of the physical with the moral and 
joral order. 

Whatever that be, the liability seems to have been 
regarded as attached to the body doing the damage, 
in an almost physical sense. This is made clear from 
the fact that we find, in Rome, a law to the effect that 
the liability may be escaped by giving up even the 
dead body of the offending animal. ‘That this was in 
fact the Inw in clear from Gaius who says, ‘‘ Licere 
enim etiam si fato is fucrit mortuus, mortuum dare ; 
nam quamquam diximus, non etiam permissum reis 
‘esse et mortuous homines dedere, tamen et si quis eum 
dederit, qui fato suo vita excesserit, acque libera- 
tum. 

‘The Roman law, however, does not always put 
‘any very great stress on the surrender of dead things 
and we are told if a man was run over, it did not 
surrender the wagon which crushed him but the ox 
which drew the wagon. The law which made this 
distinction between the living animal and the inani- 
mate thing did not long fail to dispense with the 
surrender of the dead body. It is quite probable, that 
the rule of surrendering the carcass of the offending 
animal originated in the same avenging spirit, which, 





1 See Dr. Pat's Hinda Philosophy of Law, p. 158. 
 Dig., IX. I, I, Sec. 9. 
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‘Perhaps, wanted to be satisfied that the animal was 
really dead. 

We have noticed how Justinian gives us the law 
that no action lies unleas in causing the damage the 
animal is acting contrary to its natural disposition. If 
the nature of the animal be savage, the remedy is not 
available. Thus, if a bear runs away from its owner 
and causes damage, the quondam owner cannot be 
sued, for immediately with the escape of the bear, 
his ownership ceased to exist, The owner ceased to be 
liable the moment the ferocious and wild animal 
escaped. That this is not an accurate statement of 
the early law has already been noticed. 

It is moreover to be observed that the edict of the 
Adile forbids dogs, goats, bears and lions to be kept near 
a public road and directs that if any injury be caused to 
& freeman through disobedience of this provision the 
owner of the beast shall be condemned to pay such 
sum as to the judge shall seem fair and equitable and 
in case of any other injury the penalty is fixed at 
double damages. Besides this Aedilician action, that 
on pauperies may also be brought against the same 
defendant, for when two or more actions, specially 
penal ones, may be brought on one and the same 
ground, the bringing of the one does not debar the 
plaintiff from subsequently bringing the other.* 

We have suggested some difficulties in Hindu law 
relating to’ heir's liabilities for the tortious acts done 
by animals during the lifetime of the father. The 
‘Roman law seems to have contemplated the difficulty 











1 Buckland, A Text-book of Roman Law, p. 698. 










the action is brought: nora caput sequitur. But the 






teres, but not against him, qua heres, but only ‘quae 
ner. In the analogous law of liability for the 


tortious act of the slave it is said that ‘‘the death of | 
_— the dominus does not ordinarily affect the liability, 


"since the slave will now belong to some other person 
and the person noxally liable is the owner at the time 







death of the slave is a different matter. His death, 
before any proceedings are brought of course, ends 
the whole liability. After condemnatio, which is, as 
ways, for a sum of money, the surrender has ceased 
to be an alternative liability or 0 near an alternative 
as it was: it has become no more than a facultative 
mode of discharge and it is generally held that, at least 
in Justinian’s law, death at that stage in no way 
releases the owner, But there is, strangely enough, 
no real authority on the point. From the text of Gaius 
coupled with the Autun Commentary recently 
covered, it seems to be clear that, in the classical law, 
surrender of body or of a recognisable part of it, would 
discharge, the death being proved, either by what was 
surrendered or by other evidence. Asto death of the 
slave between litis contestatio and condemnatio, it is 








‘commonly held that the rule was the same: in classical 


‘aw the corpse or part of it might be surrendered and 
in Justinian’s law the death was no discharge."** 


1 Buckland, Principles of Roman Private Law, pp. 834-85. 


















CHAPTER V 


TORT BY ANIMALS IN ANCIENT AND 
MEDIEVAL ENGLAND 


The responsibility of animals which is the conse- 
quence of primitive notion that instinctively visits 
liability on the offending source, whatever it be, of a 
visible evil result, may be traced in the old English 
system where we find but few traces of this 
primitive idea of full liability for the harm done. 
Sachesenspigel' declares that the ancient rule provided 
for complete liability and lays down the rule in the 
following words, ‘‘quantum si facinus in persona 
propria commisset."’ Blood-feud was the remedy and 
‘duty of the injured party and no distinction was made 
whether the offender was a man or a beast. 

‘We need not stop here to trace the development 
of the ‘‘King's Peace” in English law. Suffice 
to say that in course of time this King’s Peace was 
used as a special sanction for the settlement of blood- 
feuds and was proclaimed on various solemn occasions. 
In the generation before the Norman conquest it was 
extending very fast. Yet ‘‘except for a few peculiar 
provisions, there was nothing in Anglo-Saxon customs 
resembling our modern distinctions between wilful, 
negligent and purely accidental injuries. Private 
‘vengeance did not stop to discriminate ‘in such matters 
and customary Isw which started from making terms 








1 Lendrecht, IT, 62; Sunesen, 65. 
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with the avenger could not afford to take a more 
judicial view This old harshness of the Germanic 
rules has left its traces in the common law down to 
quite recent times. We might here refer to the 
special rule in Alfred's laws, providing for the legal 
manner of carrying a spear by a man. The spear is to 
be carried on his shoulder keeping the point level with 
the butt. If another man runs on the point so carried, 
only simple compensation at most will be payable. If 
the point, however, is borne higher, the party will be 
liable if any one is injured. We are also told ‘if a 
dog worried or killed any one, the owner was answer- 
able in a scale of fines rising after the first offence." 
The doctrine of Scienter of modern law was unknown. 
Pollock doubts whether these rules applied to anything 
short of serious injury. ‘To the rule is added an ox- 
planatory, caution providing that the owner may not 
set up as an excuse that the dog forthwith ran away 
and was lost. ‘‘ This might otherwise have seemed an 
excellent defence according to the archaic notion that 
the animal or instrument which does damage carries 
the liability about with it and the owner may free 
himself by abandoning it (noxa caput sequitur)."** 
(Whatever that be, whether it was the doing of 
“King’s Peace” or not, we find that in course of 
time the party wronged is not allowed the privilege 
of carrying on the blood-feud. The wergeld replaces 
the feud and the owner of the animal is to pay the 
wergeld or the composito appropriate to the harm done. 











1 Select Essays in Anglo-American Logal History, Vol. I, p. 102. 
2 Ibid, p- 103. 


is absolved entirely in case he cuts off all connection with 
the accursed thing by putting it from him entirely. This 
could be done by one of two ways. Firstly the animal 
doing damage might be handed over to the party in- 
jured for the infliction of vengeance or by merely, 
‘turning the animal loose. When we look into the 
provisions of Lex Visigothorum' we see that the animal 
is delivered to the party injured ‘‘ut eum occidat.” 
King Alfred, in his laws relating to the subject under 
discussion, lays down a similiar rule and directs the 
animal to be banded over to the party injured for the 
infliction of vengeance. So he says, “‘if a neat wound 
a man let the neat be delivered up or compounded for.” 
Fitzherbert states that ‘if my dog kills your sheep, 
and I freshly after the fact tender you the dog, you are 
“s without recovery against me.’"* The owner is not 
liable if he ‘‘expellet et abneget”’ the animal, was the 
rule of law in Flanders.* ‘‘The owner is freed if he 
7 “descivouer’ the animal; and he is bound if he takes 
it back again,” was the law in Poitou and the rule in 
Norway was tbat the owner was free if he ‘Von der 
hand sagen"’ the horse, swine, ox, or dog; otherwise 
he was liable as if he was the murderer. 
One logical consequence of this principle will be that 
the owner would not be liable in case the animal es- 
capes; for in that case too the owner has no connec- 



















h: tion what so ever with the animal. Though the owner 
a3 does not voluntarily let the animal loose the animal by, 
* 1 LexVisigothoram, 8, 4, 0. 20. 


2 Abridgment, Barre, 200. 
“Warnkonig, Flandriscbe Rechtegeschichte, II, No, 222, IIT, No. 166. 
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its own act severs all relationship with the master and it 
is only just and expedient that the owner should be ab- 
solved. In Mitchil o. Alestree? Twisden, J. unwitting- 
ly had recounted this archaic principle when he said, — 
“if one hath kept a tame fox which got loose and 
grows wild, he that hath kept him before shall not 
answer for the damage, the fox doth, after he hath lost 
him and he hath resumed his wild nature." In this 
law, though stated as late as 1676, i.e., more than three 
centuries later than the law in Fitzherbert, it is doubtful 
whether that sentence ever would have been written 
but for the lingering influence of the notion, 
viz., that the ground for the owner's liability was his 
ownership of the offending thing and his failure to 
surrender it. But the question arises—whether the 
‘owner would be liable if be harbours or takes the ani- 
mal back after repudiation? ‘The law answers in the 
affirmative and it is only just that the owner should 
hold himself responsible for the doings of the animal 
he keeps. It will be our endeavour in some other place 
to point out how this rule when rationalised with pro- 
gress of time became one of the sources of the law of 
Scienter in ‘English law. Hitherto the animal is 
really the responsible agent. If its owner is to pay 
the wergeld it is, as we have seen, a privilege reserved 
to him when he is willing to redeem his animal. 
If wergeld and fines were substantial and if the 
owner had not money enough or did not feel inclined 
to redeem his animal no one would compel him to do 
so. His liability would end if he cuts off all connec- 
‘tion with the animal. But law is always a compromise 





4 1 Ventr., 295 (1576). 











and 


‘ale making the owner originally liable to pay the wer- 
geld, Fate very soon determined otherwise. The 
ywner very soon became alone responsible and could 
scarcely escape the liability to pay tho wergeld merely 
by cutting off all connection with the animal, The 
responsibility was no longer with the animal but w: 
shifted on to the owner, how and when it is difficult 
to say. Indeed in the course of all legal and histori- 
cal studies, one great problem presents itself over and 
over again —the problem of the relation between con- 
ditions and efforts, between aims and fate. It is in 
the sphere of law that this problem assumes its most 
definite aspect. 

When the owner thus emerges out fully responsible 
in some cases this liability was for the full amount of 
damage and in others for an aliquot part only. In many, 
cases the valucof the mischievous animal, if surrendered, 
was used in reduction of this sum. 








On a careful perusal of the old laws we find that 
the early Lombards, 1 the Anglo-Werini,? and the 
Saxons? had to pay the full sums for the damage done 


_by animals. The Alamanni* also were required to 


pay the full amount in cases where damage were done 
by horses, oxen and swine but they could pay half the 
‘amount in case the injury was done by animals of any 
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other description. The Frisians ! were required to pay 
only one-fourth of the damage. The early Salians * 
and Ripuarians® insisted on the payment of the full 
amount but allowed the animal to go for 
one half. ‘The later Lombards required one 
half. ‘These rules may be traced in much later records 
of those regions.* We also meet with a very curious 
example in Pact Alam® in support of the statement 
that the animal goes in for one half. ‘* Where a dog"’ it 
states, ‘‘bit to death, the half wergeld was allowed, yet 
the avenger might demand the whole on condition that 
he should suffer the dog's dead-body to bang in his 
door-way till it rotted away."’ 

It is indeed difficult to keep the several stages dis- 
tinct from each other. (We sometimes find that the 
custom of delivering the animal to the opposite party 
for the purpose of wreaking vengeance was changed 
and in its place developed a quite different rule—the 
rule of forfeiture to the authorities for public punish- 
ment. It is often seen that the animal was outlawed 
and could be killed by any one and sometimes it was 
forfeited to the Lord or to the Church. We find evi- 
dence of this in Bouteiller, Somme Rurale® and Estab- 
lissemens de St. Louis.7 It is also found that the 
animal itself and not its owner was prosecuted and 
tried for its offence. 





3 Lex Fris., Add., 3, 68. 

2 Lex Sslica, 35. 

3 Lex Rip., 46. 

4 B.g., Eatablissemens de St. Louis, 1, 125; Warnkonig, Flandrischo 
‘Rechtageach, IT, 2, 226 (1205). 

6 IIT, 16. 

© 1,33. 

1, 125. 
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‘In some cases an exculpatory oaili as a preliminary 


2 
to alloy the owner to free himself by delivering the 
animal to the opposite party was required. The oath 


declared that the owner was not a party to the wrong 
done, i.c., the owner did not desire the injury to be done 





by the said animal and did in no way help or support 


it to do the damage but that the animal did it of its 
own accord, without his knowldge, initiation or hel 
At least this was the form of oath in the early days 
when swearing an oath was required as a rule, but 
later on we find that the form of oath had changed. 
We come across then, that the owner had to swear 
that he was not aware of the animal’s vice. So, in 
the rules of Flanders, we see that the owner is not 
made liable unless the animal has at least for two days 
shown manifestae noxoe. Unless the owner is aware 
of the vicious propensity of the animal he poss 
he cannot possibly have made pro 
against the tort that it may commit. It is not 
supposed to be the nature of dogs to bite human beings. 
‘Now if a dog belonging to a certain man bites a certain 
other man or animal, surely the owner of the dog can- 
not be held responsible and liable for the tort of the 
dog unless he had reason to know that the particular 
dog possessed by him had the vicious propensity of 
biting people. It is not just to make a man liable for 
the vice of his animals unless, of course, the animal's 
peculiar characteristic propensity is known to him and 
surely we cannot justify the law of Flanders which 
was formulated as early as 1241.1 

















- 
- 
2 We also 6na similar roles of Law in Lex Salica, c. 96 (later texts). 
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CHAPTER VI 


PRINCIPLE OF LEGAL LIABILITY FOR 
TRESPASS AND INJURIES BY ANIMALS 
IN MODERN ENGLAND. 


An examination of any modern principle of. legal — 
liability for tortious acts done by animals cannot be 
proceeded with, without a classification of animals 
themselves. Modern liability depends on all cases upon 
the kind of animal which is the cause of the wrong 
complained of. English law classifies animals into 
those ferae naturae and those mansuetae naturae or 
domitae naturae. This was indeed the classification of 
the civil law and the English system bas only borrow- 
edit. Animals ferae naturae include all wild animals 
whether they are of a ferocious or mischievous nature 
or not. Thus lions, tigers, bears,’ wolves, elephants,” 
monkeys,® deer* and pigeons are to be reckoned as 
animals ferae naturae. Animals mansuetae naturae or 
domitae naturae include all animals which by habit or 
training live in association with men, such as cattle, 
horses, sheep, goats, pigs, poultry, cats," dogs,” and 
such like animals. It is, however, interesting to note 

















4 Bosozzi vo, Harris, (1858) 1. F. & F. 92. 
‘The People's Palace & Aquarium Company, Ltd., (1890) 
95 Q. B. D. 261. 

‘ Burdett, (1816) 9 Q. B. 101. 

4 Bmdy ©. Warren, (1900) 2 I. R. 692. 

5 Cox e. Burbidge, (1863) 13 C. B. (N. 8.) 430. 

© Clinton e. J. Lyona é& Co., (1912) 3K. B. 198. 

7 Read e, Edwards, (1864) 17_C. B. (N. 8. ) 245. 











animals like rabbits and hares are absolutely harmless. 
Still these animals have been put in the class of animals 
ferae naturae, whereas many animals undoubtedly 
domitae naturae are addicted to acts of 
fal to property. So the classific: 
iple entirely unconnected with the question of the 
animal having any natural evil propensity. The crite- 
rion seems to be whether the nature of the animal is 
such as would make it possible for its being the object 
of ownerehip, or if we only remember an earlier stage 
of the law, the test applied seems yet to think of some 
individual whose duty it had been to band over the 
animal. In Hanman ». Mockett,! however, a fanciful 
‘ criterion of difference between animals ferae naturae 
rg and those domitae naturae, was sought to be appli 
and it was made to depend upon the fact whether the 
animal's flesh was eatable or not by men. If it was 
fit,for human food it was ferae naturae; and if other- 
wise, it was considered{domitae naturae. This distinc- 
| tion is indeed very curious and it is difficult to see the 
underlying principle. ‘The distinction between animals 
h which under normal circumstances enjoy a state of 
natural liberty and those that are usually found living 
im association with men, seems tobe placed on a 
stronger ground, and is no monster growth of its 
former self. 
‘Here we should stop for a moment to exami 
certain observations made by Blackstone, where he 


2 (1624) 2B. and G, 994. 
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. have ranked all the former species of 







ally tame, but only made so by art and custom, 
horses, swine and other cattle, which if originally left 
to themselves would have chosen to rove up and down, 
seeking their food at large, and are only made domes- 
tic by use and familiarity ; and are therefore, say they, 
called mansuctae quasi manui assueta. But, however 
well this notion may be founded, abstractedly cor 
dered, our law apprehends the most obvious distinction 
to be, between such animals as we generally see tame, 
and are therefore seldom, if ever, found wandering af 
large, which it calls domitae naturae; and such crea- 
tures as are usually found at liberty which are there- 
fore supposed to be more emphatically ferac naturae, 
though it may happen that the latter shall be some- 
times tamed and confined by the arts and industry of 
men, such as are deer in a park, bares or rabbits in 
anZenclosed warren, doves in a dove-house, pheasants 
and partridges in a mew, hawks that are fed and com- 
manded by their owner and fish in a private pond or in 
tanks.’"! All that Blackstone wants to suggest in this 
passage is that all animals were originally wild and 
continued as such till they were brought into a state 
of subjection by men. 

Our treatment of the subject will be incomplete if 
we do not consider the fact that English law recognises 
a further classification in determining the principles 
of liability for injuries by animals. The animals* 


























‘ities and dispositions are taken into considera- 
mn in making two distinct classes out of them. Those 
animals which are of a naturally ferocious, dangerous 
_ Fr mischievous, though possibly reclaimable, disposition 
are regarded as one class, whereas animals which are 
of a harmless disposition constitute the other class. As 
the classification mentioned above is not made to 
depend on rights of property in animals, it is better to 
adopt the term “dangerous animals"? and ‘‘harmless 
animals"* or similar other general expressions to denote 
the respective classes in preference to the terms ‘‘ani- 
mals ferae naturae"* and “animals mansuetae naturae’” 
which are commonly used for the purpose. As already 
noted, harmless animals are those which are univer- 
z enlly recognised as being not originally by nature 
dangerous and it is a matter worthy of attention that 
in England, as also in other countries, all animals have 
acquired a harmless disposition by being domesticated 
It is a matter for Court to take notice 

in animal belongs to the class dangerous 
} or harmless. ‘Evidence to show that the animal, 
| though originally dangerous has, by habits or training 
of generations, become tame and domesticated so as 

to be classed as harmless will always be admissible. 

f ‘Any modern system, while dealing with the law of 
Torts, has much to say of wrongs, of malice, fraud, in- 

tent and negligence. Indeed, the law abounds in moral 
phraseology and the present-day moral consciousness 
regards the will as the only proper object of moral 
disapproval or moral praise. Moral qualities are in- 
eed internal and we seldom hold one morally res- 
ponsible for anything which he could not be aware of. 
‘Such, however, has not always been the case and 
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IN MODERN ENGLAND Ce 
there was an epoch when moral judgments were 
influenced by outward deeds. With the advance of 
civilisation, calm and penetrating reflection gradually 
teaches us the difference, and responsibility of the 
animal is shifted to some other agency, capable of 
willing and intending. Yet it is not immediately made 
to depend on any such internal quality. 

To understand the English principles of liability . 
for tortious acts done by animals we shall classify the 
wrongful acts into those that would constitute trespass 
to land and those that would involve injuries to person 
or damage to goods. First of all let us take up the 
question of trespass to land. 

‘Trespass by animals ferae naturae.—No action lies 
for the trespass of animals ferae naturae. Indeed such 
animals are one’s property only so long as they are 
on his land. He has only a qualified property in them 
and they cease to be his own as soon as they escape 
from his land. As soon as they have crossed from the 
Jand of one man to that of another they belong to the 
latter. ‘The man bas the right to kill the animals or 
reduce them into possession when they trespass into his 
lands. So for damage done by rabbits or hares or other 
like animals which escape fromm one man’s lands into 
another's, the former cannot be held responsible; for 
‘the latter may capture or kill them as soon as they 
come on his lands.1 But we are told that if such 
‘animals are brought on to one’s land in numbers 
greater than such land can reasonably and properly 











1 Boulston v. Hardy, (1597) 5 Co., Rep. 104b; Hinsley ©. Wilkin- 
son, Pro Car. 887; Hanman v. Mockett, (1824) 2 B and C 939 and 
"Brady #. Warren, (1900) 2 Ir. Rep. 632. 
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support, it isonly just and expedient that the land- 
holder should be made liable for the damage resulting 
from their escape. But it must be mentioned that in 
order to make him liable it is to be proved that the 
increase was due to his own act and not a natural 
increase and that damage was over and beyond that 
which results from the trespass of such animals. If 
there be wild animals in a close, whether brought 
there by the owner of the land or not, the owner is 
not generally responsible for their trespass into the land 
of another. But if the owner of the close causes game 
to be brought on his Jand or if he artificially accumu- 
lates them so that their numbers become greater than 
the close may reasonably contain and for this reason 
the animals are huddled together and escape into 
another's lands and do damage, then surely the owner 
of the close should be made responsible and answerable. 

In Farrer v. Nelson,’ Pollock, B. said, “I will 
first deal with the question whether an action can be 
brought by a neighbour against any person who col- 
lects animals upon his land so as to injure the crops 
of the neighbour, and I should say that beyond doubt. 
such an action would lie and that the rule upon which 
it would be founded would be not so much negligence 
as upon an infraction of the sic utere tuo ut alienum 
non laedas. I agree, however, that this does not solve 
the question before us . As I understand 











3 (885) 15 Q. B. D. 258, where land was let to» tenant reserving 
the right of shooting over it, it was held that the tenant was able to 
maintain an action against the persons ontitied to the shooting rights for 
‘overstocking the land with game "0 as to cause damage to the tenant's 
crops. Also see similar cases of Hilton ». Green, (1862) 9 F. ond F. 
881 and Birkbeck ©. Paget, (1862) 31 Beay. 403. 












the law each person in this country is entitled 
to bring on his land any quantity of game which can 
"reasonably and properly be kept on it and so that 
“nothing extraordinary and non-natural is done. So 
s0 long as the lesse of the right of shooting wa: 
exercising the ordinary rights which the landlord who 
had reserved the right might have exercised, he was 
acting within his rights, but the moment he brings on 
game to an unreasonable amount or causes it to increase 
to an unreasonable extent, he is doing that which 

unlawful and an action may be maintained by his 
neighbour for the damage which he had sustained.”’ 

‘In another well known case‘ on the subject it. was 
observed by, Johnson, J: ‘it is not sufficient for the 
plaintiff to show that he has sustained damage by wild 
rabbits which came from the defendant's demesne; he 
must also show that such damage was caused by 
defendant's going beyond what was reasonably 
necessary in order to enable him to have the 
natural and reasonable use and enjoyment of his 
own land which is his lawful right. If the plaintiff 
only shows that his land is damaged by defendant 
using his land in the natural manner he cannot 
succeed. At the present time it is not unlawful or 
unnatural or unreasonable use of land for the owner 
to haye on it ground or feathered game or rabbits all 
wild by nature, to such a moderate extent as the land 
is 50 circumstanced as to be reasonably capable of 
supporting ; and if pursuing their natural instincts 
the ground game or rabbits stray or winged game fly 
to the neighbouring land, the neighbour though he sus- 
tain damage by such game or rabbits, has not, I think, 


2 Brady ©. Warren, (1900) 2 Ir, Rep. 632. 
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“right of action against the owner of the land from 
which such game or rabbits stray or fly ; because 
being wild by nature he has no property in them, and 
‘the neighbour may himself acquire the property in 
them by reducing them into possession on his land, 
and then it is his game or rabbits. It may be that 
the case would be different if the damage of which 
‘the plaintiff complains of, was caused by the defendant 
actively doing anything beyond what is reasonable to 
enable him to have the natural use and enjoyment of 
his own land such as bringing or collecting or presery- 
ing game wild by nature, ferae naturae, ground or 
feathered, on his land to an immoderate extent beyond 
what the land is reasonably capable of supporting— 
over burdening, or as it is commonly expressed, over- 
stocking his land with game which must in that case, 
in the nature of things seek for sustenance or shelter 
elsewhere."” 

But the ground of action in such cases is nuisance, 
which is not the same thing as trespass. Yet it is not 
such a nuisance as would justify the adjoining owner 
to enter upon the land in order to remove it. His 
proper remedy is by an action at law when the 
nuisance has caused him damage." 





1 En Cooper ©. Marshall, (1767) 1 Barr. 259, it was said that a coney 
burrow is not of its cwn nature, a nuisance. Oo the contrary, it is 
ensential to = free warren. Therefore the nuisance depends upon the 
Sumber of them, and you can, at the utmost, ouly abate so much of the 

i thing as is a nuisance. You cannot destroy the whole (which is the 

i ight bere claimed), but only so much of the thing as makes it » 

N Duleance. ‘This does not seem to give good law so far aa it seems to 
Becide that one can abate so much of the thing as is nuisance. It 
‘would hardly bo justifiable for the adjoining owner to enter upon his 
‘neighbour's Iand even for such = purpose, 
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‘Trespass by Reclaimed Animals.—The responsibili- 
ty of a man, who reclaims wild animals and puts them 
on his lands, really stands on a different footing. 
English law makes him liable if the animals happen 
‘to trespass and thereby cause any damage which it is 
in their ordinary nature to commit. A man who 
tames or reclaims an animal ferae naturae acquires a 
qualified property in the animal and by reason of his 
right of property, it is incumbent on him to take due 
care of it and see that it does not escape and trespass 
on another's soil and thereby cause any injury to him. 
There is hardly any difference between a domestic 
animal and an animal which has been domesticated, 
tamed and reclaimed and it is thought proper that the 
same rules of law should govern cases of trespass by 
either of the species of animals just mentioned. If 
pigeons from a pigeon-house fly on neighbouring land 
and eat the corn, their owner is liable in an action for 
the loss of the corn. * The reporter of Dewell oc. 
Saunders, the famous pigeon case, adds the following = 
“Note that in the argument of thi case Justice 
Doderidge said that if pigeons come upon my land I 
may kill them and the owner hath not any remedy ; 
but the owner of the land is to take heed that he takes 
them not by any means prohibited by the statutes, to 
which opinion Croke and Houghton accorded. But 
Montague held the contrary and that the party hath 
jus proprietatis in them for they are as domestics and 
have animum revestendi and ought not to be killed, 
and for the killing of them an action lies: but the 
other opinion is the best." 








1 Dewell ». Saunders, (1618) Cro. Jac. 490. 
9 
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( Pisce, 1 though they belong to the class of animals 
" ferae naturae, may be tamea or reclaimed and they be- 
come the property of the person who happens to tame 
them and as such is answerable for any trespass that 
may be committed by them. Bees are reclaimed and 
become as usual the property of the person who hives 
them ; but whether it is the ordinary nature of hived 
bees to sting men or cattle is doubtful, and it is a 
question to be considered if the man who hives them 
becomes responsible in law if the bees fly to an 
A adjoining Iand and there sting cattle or human beings. 
Such would not, of course, seem to be the natural and 
probable consequence of their escape. 
‘An interesting question, still open, is for how long 








the owner of @ reclaimed animal is liable after its 
escape. tis presumably a question of fact as to 
* whether the animal has reverted to a wild state or not. 





In Mitchit v. Alestree,? Twisden, J. observed that 
“if one kept a tame fox which gets loose and grows 
wild, he that kept him before shall not answer for the 
damage the fox doth after he hath lost him and he 
hath remained in bis wild nature."’ But in Brady 
v. Warren, the defendant was held liable for damages 
done by a park deer which had escaped six years 
previously and had wandered about uncontrolled ever 
since. 

Trespass by animals domitac Naturac.—The owner 
of animals domitae naturae is bound at his peril to 
keep them under control and if the animals somehow 
or other get loose and do damage and injury to 


2 Bee the Case of Brady ©. Warren, (1900) 2 Ir. Rep. 632. 
2 G67) 1 Ventr. 295. 
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_anybody, as it is ordinarily in their nature to commit, 
he is liable for their tortious acts. This liability is an 
absolute liability and it is no defence on the part of 
the owner to state that the animal escaped, notwith- 
standing proper care and caution on his part to keep 
the animal secure. In fact all the modern decisions 
agree in making the liability in trespass in such cases 
independent of any question of negligence.* Lord 
Coleridge, C. J. in Tillet ov. Ward observed: ‘‘It is 
clear as a general rule that the owner of cattle and 
sheep is bound to keep them from trespassing on bis 
neighbour's land and if they so trespass an action for 
damages may be brought against him irrespective of 
whether the trespass was or was not the result of his 
negligence.'* This, however, does not seem always to 
have been so. We are told by Blackstone® that “a 
man is answerable for not only his own trespass, but 
that of his cattle also, for, if by his negligent keeping 
they stray upon the land of another (and much more 
if he permits or drives them on) and they there tread 
down the neighbour's herbage and spoil his corn or bis 
trees, this is a trespass for which the owner must 
answer in damages." 

The class of cases in which the question of a sort 
of contributory negligence on the part of the sufferer is 
taken into account seems also to recognise negligence as 
a factor in the determination of the liability. Cases 
where the barm is said to have been suffered through 














1 Per Brett, J. in Ellis o. Loftus Tron Company, (S74) L. R. 
10. ©. P.10, at p, 13 and Per Coleridge, C. J. in Tillet vp. Ward, 
(2889) 10, Q. B.D. 17 at p. 19. 

2 Blackstone’s Commentaries (III, Chapter 12). 











be referred to for the purpose. In common practice, we — 
d, that the main thing that appears for solution in 
uch cases is whose duty it is to maintain the fence 
between two properties, and cases are decided in the 
light of this. The owner of cattle, therefore, has a 
"good defence if he can prove that the plaintiff was 

under some obligation to maintain the fence on his 

Jand and that the animal trespassed owing to the fault 

of the plaintiff in not maintaining the fence or that it 
was the duty of a third party,’ such as a Railway 
Company under whom the plaintiff held, to fence, or 
i indeed, as it is suggested, simply that it was not his 
} duty to keep the fence in repair. 


It is part of the ordinary nature of all animals, 
however tame, to wander wherever their instincts lead 
them and so commit trespasses and it is naturally to 
be expected that when cattle, sheep, poultry and the 
like stray ‘‘into a neighbour's land or garden they will 
eat or trample down the corn or other vegetable 
products and if this is done it is in the fitness of things 
that the owner should be made liable to his neighbour 

_ for the consequence. 


It has been said that the li: ity of the owners of 
domestic animals for trespass is absolute. If, however, 
the escape or trespass was involuntary,® or caused by 
‘an act of God* or was due to the act or default of the 























1 Wiseman v. Booker, (878) 3 ©. P. D. 184. 
3 Millen ©. Fawdry, (1625) Poph. 161; Beckwith e. Shordike, 
4 Burr. 2002. 
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‘a4 x 
‘Bisintife> orofathird person? for whom he is not . 
‘responsible, the liability of the owner is not 

+ absolute. + 
Although it is the duty of the owner to prevent ~ 
animals from straying upon the property of others, yet 
the liability, resulting from a breach of that duty 
extends only to the natural and probable consequences: 
of the wrong and not to remote consequences. 
Pollock, in his law of torts, while explaining the above — 
rule says, “‘ when complaint is made that one person — 
has caused harm to another, the first question is. 
whether his act (or default) was really the ‘cause’ 
of that harm ina sense upon which the law can take 
action. The harm or loss may be traceable to his act, 
but the connection may be too remote. The distinc- 
tion between proximate and remote consequences is 
needful, first to ascertain whether there is any liability 
at all, and then if it is established that wrong has 

, been committed, to settle the footing on which com- 

pensation for the wrong is to be awarded.""* 

‘Trespass is an actionable wrong in itself. ‘* Every 
invasion of property, be it ever so minute, is a trespass 
and every, trespass is said to import a damage. ‘There- 
fore an action will lie for the trespass of an animal, 
irrespective of the extent of the trespass or the amount 
‘of the damage done. Some harm, if only nominal, is 
Slways presumed, But on the one hand we have ‘de 
‘minimis non curet lex” and on the other some of the 
consequences of the wrong may be altogether too 














2 Sipgleton o. Williamson, (1861) 31 L. J. (Ex.) 17, 
2 Wiseman e- Booker, (1878) 3 C. P. D. 194. 
2 Pollock’s Law of Torts, 6th Edition, p- 28. 













3 


: 





TORT BY ANIMALS 
eee etire, mates to enquire whether 
the harm suffered was or was not too remote in order 
‘to settle for what consequences of the owner's act or 
- default compensation is to be awarded." 
We should quote here the remarks of William, 
J. in Cox v. Burbidge,* where he says, “ If I am the 





| owner of an animal in which by law the right of pro- 


perty can exist, I am bound to take care that it does 
not stray into the land of my neighbour; and I am 
liable for any trespass it may commit and for the 
ordinary consequences of that trespass. Whether or 
not the escape of the animal is due to my negligence, 
is altogether immaterial. I am clearly liable for the 
trespass and for all the ordinary consequences of the 
trespass, subject toa distinction which is taken very 
early in the books that the animal is such that the 
owner of it may, have a property in it which is recog- 
nisable by law.” 

‘The natural consequence of the trespass may 
include even barm caused by the spontaneous act of 
the animal. It is a common occurrence that  horee 
should kick another, especially a strange one when 





= loose in a field, and the damages are not too remote. 


‘Therefore the owner of a trespassing mare that injured 
a horse in this way was held liable for the damage, in 
the case of Charles Lee ov. Samuel Riley.* Through 

Waefect of fences which it was the duty of the defendant 

- to repair, his mare strayed in the night time from hie 
close into an adjoining field of the plaintiff in which 
‘there was a horse. From some unexplained cause, 


1 13.0. B. GX. 8.) 430. 
2 18 C, B. CN. 8.) 722. 
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“the animal quarrelled and the result was that th 
plaintiff's horse received a kick from the defendant's 
mare which broke his leg and he was necessarily killed. 
Earle, C. J. while delivering judgment in the case 
said, ‘‘ I am of opinion that our judgment in this 
case should be for the respondent. The action in 
substance is, either trespass for breaking and entering 
the plaintiff's close and doing damage there, amongst 
other damage killing a horse belonging to the plaintiff, 
or an action upon the case for letting down a fence, 
whereby the defendant's mare escaped into the 
plaintiff’s field and so did the damage complained of. 
The counsel for the defendant contended that the 
defendant was not liable, unless the plaintiff was 
prepared to prove that the defendant's mare was a 
vicious animal and that the defendant knew it and 
he referred to Cox v. Burbidge and that class of cases 
where it had been held that in case of an injury done 
by a domestic or ordinarily tame animal, the owner is 
not responsible unless it is shown that the animal was 
ferocious or of vicious disposition and that the owner 
had notice of that vice and ferocity. But the present 
case is to be governed by a totally different principle. 

Tt ie plain that the defendant's mare was trespassing 
and I think it is equally clear upon the evidence that 
the defendant's mare did not inflict upon the plantiff’s 

horse the injury which was the cause of its death l ¢ 
the question is whether or not the damage was too 

remote. ‘The contest at the trial seems to have been 

whether or not the mare was of a ferocious or vicious 

disposition and whether the defendant knew it. But 

I think it was not necessary to go into that question, 

because the act which upon the evidence must be 
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aracteristic of ferocity or vice in the ordinary 
‘sense. The animal had strayed from its own pasture; 
and it was impossible that her owner could know 
how she would act when coming suddenly in the 
‘night time into a field among strange horses. That 
constitutes the difference between this case and those 
relied on by the defendant and supports the summing 
upof the Jndge when he said, ‘that it was nota 
question of Vice or Scienter in the ordinary sense.” 
‘That being disposed of, I think, there was abundant 
evidence to warrant the jury in coming to the con- 
Glusion that the defendant's mare did trespass on the 
plaintiff's close and then did the injury of which the 
© plaintiff complained of.”* 

In another case of « stallion which bit and kicked 


ite 
ieee L.. 5 * ¢ 

ed to have caused the injt ton 
ear ak jury was not one wi 
sense. 


4 a mare through a wire fence the owner of the stallion 
© was held liable for the damage. The case, as stated 

: in the appeal, was as follows: ‘The action was brought 
° to recover £50 for injuries to the plaintiff's mare 





caused by the defendants’ negligence. The plaintiff 
was the occupier of a firm in the parish of Llansarran 
* and by arrangements between the plaintiff's landlord, 
the plaintiff and the defendants’ » portion of the field 
of the plaintiff's farm was let to the defendants for the 
xxecution of certain works, and a plot was fenced in 
the defendants by means of a wire fencing. The 

"of plaintiff's land, which adjoined the part taken by the ‘ 
defendants, was used by him as a grazing land for 
jiorses ‘and .cattle to the knowledge’ of the defen- 


dants. © 
2 Ellis e. Loftus Company, (1874) L. B. 10 C. P. 10 
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‘The defendants were possessed of an entire horse, 
used by them as a draught-cart horse, and on Sunday 
the 18th of August, 1874, this horse was turned into 
the plot occupied by the defendants. The plantiff had 
a full knowledge of the condition of the fence sur- 
rounding it. The mare grazed in the remaining 
portion of the field adjoining that portion occupied 
by the defendants. The defendants’ horse had been 
turned out on former occasions on the same plot and 
had always been -watched. The horse of the defen- 
dants and one of the plaintiff's mares got close to- 
gether on either side of the wire-fence, and the horse 
by biting and kicking the mare through the fence, 
committed the injury complained of, the damage being 
taken at £15. 

It was proved that the defendants’ horse did rit 
trespass on the land of the plaintiff by crossing the 
fence. Both animals were close to the fence when 
the injury happened. There was no evidence that the 
horse was of a vicious temper, or had bitten or kicked 
any animal before. On the contrary it was stated that 
the horse was of as quiet a temper as one would ever 
wish a horse. The plaintiff had warned the defendants 
to keep the horse away from his mares. The Judge, 
being of opinion that there was no trespass and that 
the damage was too remote, held there was no case 
for the Jury. The question for the appeal Court was, 

‘whether the plaintiff was entitled to recover from the 
defendants, for the injuries caused as aforesaid, the 
‘horse being a stallion. Lord Coleridge, C. J. in 
reversing the judgment of the county court Judge, 
‘on the ground that there was evidence of trespass and 
the damages were not too remote said, ‘I cannot 
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entertain any doubt in the matter. It’ is clear that in 
determining the question of trespass or no trespass the 
court cannot measure the amount of the alleged tres- 
Pass; if the defendant places a part of his foot unlaw- 
fully on the plaintiff's land, it is in law as much a 
trespass as if he had walked half a mile on it. It has 
been held again and again that there is a duty on a 
man to keep his cattle in, and if they get on another's 
Jand it is trespass; and that is irrespective of any 
question of negligence whether great or small. In this 
case it was found that there was an iron fence on tho 
Plaintiff's land,and that the horse of the defendants did 
damage to that of the plaintiff through the fence. It 
seems to me sufficiently clear that some portion of the 
defendants’ horse's body must have been over the boun- 
dary. That may be a very small trespass but it is a 
trespass in law. The only remaining question is whether 
the damages were too remote ? I cannot see that they 
were; they were in the natural and direct consequence 
of the trespass committed. These _ consideratio: 
would dispose of the case, but apart from any techn 
calities of law, it seems to me that the merits are in 
the plaintiff's favour. It appears that the piece of 
land was railed off for the defendants’ conyenience and 
the plaintiff being in the habit of keeping mares on the 
adjoining land previous to this accident, the defend- 
ants’ stallion bad always been watched. Therefore 
without saying that there were any gross negligence or 

carelessness on the defendants’ part, I think there was 

some default on their part, without which the accident 

would not have happened. For this reason, I am of 

opinion that our judgment should be for the plaintiff."" 

But, it is not in the ordinary, course of things that 
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a horse not known to be vicious, should kick aman. So 
far a8 trespass is concerned, if a horse, pursuant to its 
natural instincts, eats a neighbour's hay, or in any 
other respect indulges in its ordinary natural instincts, 
the owner may be liable, but otherwise not. So in 
Bradley v. Wallace,’ workman in the course of his 
duty.was crossing his employers’ yard, when he was 
kicked by a horse, which was standing unattended in 
the yard. The horse, which was not known by its 
owner to be vicious, belonged to another firm, whose 
man had left it standing whilst he helped their carter 
with his dray. The Court of appeal held in this case 
that even if the horse was trespassing in the yard it 
was not an ordinary consequence of trespass and the 
damage was therefore too remote. The damage in 
the present case does not naturally flow from the 





trespass, and it is not an ordinary consequence of the 
trespass. 
. But, although it is in the nature of all animals to 





trespass, there is an exception to th owner's prima 
_ facie liability’ in cases in which the trespass is com- 
_ mitted from off a highway by an animal which being 
Jawfully there at that time escapes therefrom on to the 
‘adjoining land. ‘The law in this matter tends to dis- 
ériminate between animals accidentally straying from 
the driver's control, and cattle wandering unattended 
in the highway. In the former case to establish lia- 
bility in the owner it is necessary to prove negligence 
on the part of the person in charge of the animal at 
the time of the accident. In Tillet v. Ward,? an ox 
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belonging to the defendant was being driven from a 
live-stock market in Broad Street, Stanford, along a 
public street called Ironmonger Street to the 
defendant's premises. Ironmonger Street has a paved 
carriage road with a foot pavement on either side and 
the plantiff was an occupier of an ironmonger's shop 
in the street. The ox after having gone for some 
distance down the paved carriage road of Ironmonger 
Street, driven by the defendant's men, went for a sho:t 
distance upon the foot pavement on the left-hand side 
and was driven therefrom by one of the drivers 
charge, on to the carriage road, and after continuing 
for a further distance upon such carriage road, turned 
again on the pavement above twelve yards from the 
plaintiff's shop and continued upon the pavement until 
it came opposite to the plaintiff's shop when it passed 
through the open doorway into the shop, and did 
damage to goods therein to the amount claimed. The 
ox was, ds soon as possible after such entry and damage, 
driven by the defendant's men from the shop to the 
carriage road and to defendant's premises in another 
street, but they did not succeed in getting it out until 
about three quarters of an hour from the time when it 
entered. No special act of negligence was proved on 
the part of the persons in charge of the ox and there 
was no evidence that it was of a vicious or unruly 
nature, or that the defendant had any notice that there 
was anything exceptional in its temper or character . or 
tliat it would be unsafe to drive it through the public 
streets in the ordinary or usual way. It was held 
therefore that the defendant was not liable. The ex- 
ception apparently rests on the broad ground that traffic 
on highways being necessary to the public welfare, it 











IN MODERN ENGLAND a7 


is for the public convenience that those whose property 

adjacent to highways should bear the loss of any 
injury necessarily resulting from such traffic. Blackburn, 
J. in Fletcher co. Rylands' suggests that the reason 
of this exception is that he who has a property in the 
neighbourhood of a highway takes upon himself the 
risk of injury from the danger incident to the 
traffic. ‘This suggestion, however, can hardly be 
regarded as satisfactory, for the owner of the fixed 
property has mo power to change its local position 
and therefore his having his property, where it is, 
is not a voluntary act. The owner of animals, 
however, which stray off a highway on to the adjoining 
land is bound to drive them off again with all reason- 
ble speed. If he leave them on the land where they 
are trespassing longer than is reasonably sufficient for 
the purpose, the owner of the land may distrain them 
damagefeasant.? So we see that it is = risk a man 
takes who has property adjoining the highway, and 
the loss falls upon him if he does not take precautions 
by fencing or otherwise to protect it. 

Some of the old cases’ seem to suggest that as 
regards liability for destruction of crops or other inju- 
ries consequent upon trespasses on land committed 
by animals, a distinction is to be drawn between 
animals which are subjects of larceny, e.g., cattle, 
poultry or pigeons and those which are not, such as dogs 
‘and games. Thus in Mason v. Keeling® Holt, 0. J. 




















1 886) L. RT. B. X 956. 

¥ ee Goodwyn v. Cheveley, (1859) 26 L. J. (Ex.) 208, 

3. (1609) 12 Mod. 885. The dictum was wholly annscessary to the 
decision, the action being for injuries caused by the defendant's dog 
biting the plain! 








73 TORT BY ANIMALS 





«If any beast, in which I have a valuable pro- 
erty do any damage in another's soils in treading his 
grass, treaspass will lie for it, but if my dog go into 
another man’s soil no action will lie for it." This 
distinction is, probably, a purely academic one at the 
present day, the stealing of dogs being now a statu- 
tory offence under Sec. 5 of the Larceny Act, 1916. 
Prior to the passing of this Act in Brown o. Giles,* 
where the defendant was.sued in trespass because his 
dog jumped over the hedge into the plaintiff's close, 
Park, J. directed a non-suit. In this case, however, 
there was no evidence, as far as appears from the 
report, of any damage. It cannot be regarded as 
‘an authority of the proposition that where dogs stray 
without default on the part of the owner no action 
lies, however great the damage caused. In Sanders v- 
Teape and Swan,® a dog which was being taken out 
by one of the defendants, in running about in pls. 
fulness, jumped over a low wall and fell on the plain- 
tiff who was working in a stooping posture in @ hole 
on the other side of the wall. In an action for damages 
for the injuries sustained, it waa held that the defen- 
dant was not liable. Williams, J. in delivering the 
judgment said, ‘‘ If a man keeps horses and other 
‘animals, he is bound to keep them on his own» ground ; 
jf he does not he may be liable for an action of tres 
‘There is an exception to this when they are 
on a public highway, as they have a right to be there, 
‘and then the owner is bound to take ordinary care. 
‘But in the case of dogs, pigeons and the like, the case 
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is different; if a dog, not being exceptionally mis- 
chievous, acting in playfulness goes over another man's 
land, there is no trespass, and the owner of the dog 
would not be liable.""* In Cox v. Burbidge, NYilles, 
J. disapproved Lord Holt’s dictum with reference 
to non-liability for trespasses by dogs and expressed 
himself to be unable to see the distinction between 
animals in which the owner has a valuable property 
and those in which he has not and in the subsequent 
case of Read ». Edwards* the same Judge, delivering 
the judgment of the Court, treated this question 
as an open one “whether the owner of a dog 
is answerable in trespass for every unauthorised 
entry of the animal into the land of another" 
including bare trespasses, from which it may be 
_ sinferred that for a trespass, causing substantial damage 
the owner would be liable. 
* . Injuries by wild animals.—We may now examine 
the English principle of legal liability for injuries by 
animals. The first thing that we should note in this 
connection is the absolute liability of a person who 
keeps an animal of a notoriously ferocious, dangerous or 
mischievous species. He keeps it at his own risk inas- 
much as he is made liable for the consequences of any 
act or harm committed by it. It is quite immaterial 
whether he has been negligent in keeping the animal, 
“Whetber he knew of its dangerous or mischievous 








1 In Beckwith ©. Sbordike, (1767) 4 Burr. 2093, the owner of » dog 
was held linble for trespass for tho dog killing deer without proof of 
knowledge of any peculiar vice, on the strange ground that he himself 
‘was at the time trespassing in company of the dog on the field in which 
the deer was. 
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nature, or even whether he had good reason to believe 
that the particular anitaal was docile or harmless. 
‘Law presumes both negligence and knowledge in these 
cases. 

The above rule is but a particular application of the 
broad principle aid down in Rylands ». Fletcher, 
namely that ifa man bring on his lands something 
which would not naturally come upon it, and which 
is liable to do mischief, being in itself dangerous, he 
must take care to control it so that itdoes not do any 
mischief and if it does he must take the risk upon him- 
self. Bowen, Li. J. delivering judgment in the case of 
Filburn v. The People’s Palace Aquarlum Co.! 
remarks ‘* the subject of liability for damage done by 
dangerous animals, is branch of the law to which 
the same principle bas been applied in the same way 
from the times of Lords Holt and Hale down to the 
present time. People must not be wiser than the 
experiencowof mankind. If that experience shows that 
animals of a particular class are dangerous, even 
though individual animals of that class may be tamed, 
yet aman who keeps one of that class does so at his 
own risk and is responsible"for any damage which may 
be done by it.""" 

In determining the liability it is declared necessary 
teconsider the threefold nature of the thing. Firstly, 
if the owner of the animal have notice of the quality 
‘of the beast and it doth anybody hurt, he is charge- 
‘able for an action for it, and secondly though he have 
no particular notice that it did such thing before, yet 
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if it be a beast that is ferae naturae, as a lion, @ 
bear, a wolf, yea an ape or monkey, if he gets loose 
and do harm to any person the owner is liable to an 
action for damage. So it follows that in case of a 
wild animal, or in case of a bull or cow, that doth 
damage, where the owner knows of it, he must at his 
peril keep him up safe, from doing burt, for though 
he use his diligence to keep him up, if it escape and 
do harm, the owner is liable to answer damages 
also quote an equally strong authority? where 
land criminal responsibility are dealt with. 
‘There is a difference between beasts that are ferae 
naturae as lions and tigers, which a man must always 
is peril; and beasts that are mansuetae 
such as oxen and horses. In the latter case, 
an action lies if the owner has had notice of the 
quality of the beast ; in the former case an action lies 
without such notice. As to the point of felony, if the 
owner have notice of the mischievous quality of the ox, 
etc., and he uses all proper diligence to keep him up 
and he happens to break loose and kill a man, it 
would be very hard to make the owner guilty of felony. 
But if, through negligence, the beast goos abroad yafter 
warning or notice of its condition, it is the opinion of 
Hale, that it is manslaughter in the owner. And if 
he did purposely let it loose, and wander abroad, with 
fa design to do mischief ; nay, though it were but 
design to fright people and make sport, and it kills a 
man ; it is a murder in the owner.” 
‘We must again reiterate that the duty cast upon 
the owner of a dangerous animal is absolute. He 
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becomes an insurer against harm resulting from his 
act. This does not seem to have been settled law 
previous to 1846 when the case of May v. Burdett 
did something towards clearing up many doubts and 
difficulties and laid down the duty of a person who 
owns an wild animal. Hitherto it had been a ques- 
tion whether want of due care was not the ground of 
the action. In some cases, besides breach of an 
absolute duty, negligence had been expressly averred 
in the declaration ; on the other hand precedents of 
declarations existed in which the absolute duty alone 
was treated as the ground of action. Under the 
earlier practice, it was usual to draw a separate count 
averring negligence in not keeping the animal secure. 
A man who keeps an animal, accustomed to attack and 
bite mankind, with knowledge that it is so accustomed, 

prima facie liable in an action on the case at the 
suit of any person attacked and injured by such 
animal, without any averment in the declaration of 
negligence of default in the securing or taking care of 
it. The gist of the action is the keeping of the animal 
after knowledge of its mischievous propensities. 

‘The declaration in the case of May v. Burdett, 
state that the defendant, “‘ before and at the time the 
damage and injury hére in after mentioned to the said 
‘Soph the wife of said Stephen May, wrongfully and 
injariously kept a certain monkey, he the defendant 
knowing full well that the said monkey was of s 
mischievous and furious nature and was used and 
accustomed to bite mankind and that it was dangerous 
and improper to allow the said monkey to be at large 
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and unconfined, which said monkey whilst the defen- 
dant kept the same aforesaid, here to fore and before 
the commencement of the suit, to wit on the 2nd of 
September, 1844, did attack, bite, wound, lacerate and 
injure the said Sophia, then and still being the wife 
of said Stephen May whereby the said Sophia became 
and was greatly terrified and alarmed, and became and 
was sick, sore, lame and disordered, and so remained 
and continued for a long time, to wit from the day and 
year last aforesaid to the time of the commencement 
of this suit, whereby, and in consequence of the alarm 
and fright occasioned by the said monkey so attacking, 
biting, wounding, lacerating and injuring her as 
aforesaid, the said Sophia has been greatly injured in 
her health,"’ etc. 

Lord Denman, ©. J. in delivering the judgment of 
the Court said: ‘‘The precedents both ancient and 
modern, with scarcely an exception, merely state the 
ferocity of the animal and the knowledge of the defen- 
dant, without any allegation of negligence, or want of 
care. A great many were referred to upon the argu- 
ment, commencing with the Register and ending with 
Thomas v. Morgan* and all in the same form or 
nearly so. In the Register 110, 111, tworprecedents 
of writs are given, one for keeping a dog accustomed 
to bite sheep, and the other for keeping a boar accus~ 
tomed to attack and wound other animals. The cause 
of action, as stated in both these precedents, is the 
propensity of the animals, the knowledge of the defen- 
dant and the injury to the plaintiff ; but there is no 

allegation of negligence or want of care. In the case 
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of Mason v. Keeling’ and much relied upon on the 
part of the defendant, want of due care was alleged 
but the Sclenter was omitted; and the question was 
not whether the declaration would be good without 
the allegation of want of care but whether it was good 
without the allegation of knowledge, which it was 
held, was not. No case was cited in which it had 
been decided that a declaration stating the ferocity of 
* the animal and the knowledge of the defendant was 
bad for not averring negligence also: but various dicta 
in the books were cited to show that this is an action 
founded on negligence, and therefore not maintainable, 
unless some negligence or want of care is alleged.”* 

In Comyns’s digest, tit action upon the case of 
negligence it is said that ‘* an action upon the case, 
lies for a neglect in taking care of his cattle, dog, etc."" 
and passages were cited from the older authorities, 
and also from some cases at N Prius, in which, 
expressions were used, showing that, if persons suffered 
animals to go at large, knowing them to be disposed 
to do mischief, they were liable in case any mischief 
actually was done; and it was attempted to be inferred 
from this that the liability only attached in case they 
were suffered to go at large or to be otherwise ill 
secured. 

But, the conclusion to be drawn from an examina- 
-tion of all the authorities, appears to us to be 
that a person keeping a mischievous animal with 
knowledge of its propensities is bound to keep it 
secure at his peril, and that if it does mischief, negli- 
gence is presumed without express averment. 
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The precedents as well as the authorities fully 
warrant this conclusion. The negligence is in keeping 
such an animal, after notice. The case of Smith v- 
Pelah,’ and a passage in Hale's pleas of the Crown 
already quoted, put the 1 ity on the true ground. 

‘Although the duty of preventing a dangerous animal 
from causing harm is an absolute duty independent of 
negligence, yet an action will lie for negligently 
keeping such an animal so as to cause damage. This 
law was followed in Wyatt v. The Rosherville Gardens 
Company. In that case the injury was caused bya 
bear kept in an unsafe place and in an insecure cage, 
which certainly was dangerous to the public. Mr. 
Baron Huddleston who decided the case concurring 
with the jury found that the defendant was liable, in 
this case, as he was guilty of negligence. 

In Besozzi v. Harris,* anothet ‘bear’ case, 
evidence of the tameness of the animal was received 
in the circumstances of the case, not by way of answer 
to liability, but in reduction of damages. Crowder, J. 
in addressing the jury said: ‘‘ The statement in the 
declaration that the defendant knew the bear to be of 
‘a fierce nature, must be taken to be proved, as every 
one must know that such animals as lions and bears 
are of a savage nature. For though such nature may 
sleep for a time, this case shows that it may wake up 
at any time. A person who keeps such an animal is 
bound go to keep it that it shall do no damage." 

‘This case marks the half-way stage as to the allega- 
tion of Sefenter with regard to dangerous animals. In 
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May v. Burdett, twelve years previously, the allegation 
of knowledge was apparently thought to be properly 
included in the statements of the declaration. Here 
is seen the progress towards the stage where 
knowledge is immaterial in the sense the law 
presumes it. 

‘The law received in Filburn’s case, is the latest of 
its kind. There it was held that a person who keeps 
an animal of a dangerons class does so at his own risk 
and is responsible for any injury done by it, even 
though individual members of that class of animals 
may be tamed. 

We cannot, however, close our discourse without 
discussing the question of the duration of responsibi- 
lity for the acts of a harmful animal. We can at once 
say that it is still a matter of conjecture. Upon principle, 
a person who keeps a tiger, a monkey or other animal 
which is not usually found at liberty in a Western 
country remains responsible, after its escape, for harm 
done by it at any time. The remarks of Lord Denman 
in May v. Burdett are wide enough to cover the case, 
and it would seem that the learned Judge must have 
had it in contemplation at the time of delivering his 
judgment, for, in the argument of that case, reference 
was made toa rule of the civil law touching upon 
the matter. 

Where the animal is of a class usually found at 
large in @ country, it is suggested that the rule is 
different. If the animal escapes and regains its wild 
state, there is no good reason for holding its former 
keeper responsible for its acts in the future. The risk of 
harm from it is the same as from that of all other mem- 

bers of its species which are at large and is 2 common 
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danger whick every person must incur. The 
temporary captivity of the animal has in 
no way affected the matter. A person who, for in- 
stance, lets arat out of a trap, has not enhanced the 
common danger and should not therefore be respon- 
sible for the future actions of the animal. 


Injuries by domestic and harmless animals.—The 
law assumes that animals which, from their nature, are 
harmless or are rendered so by being domesticated for 
generations, are not of a dangerous disposition and the 
owner of such an animal is not, in the absence of negli- 
gence, liable for an act of a vicious or hievous kind 
which itis not the animal's nature usually to commit, 
unless he knows that the animal has that particular 
propensity. Proof of this knowledge or Sclenter is 
essential. 











‘The whole law on the subject has been embodied in 
‘one paragraph and in fact it has been held in Filburn v. 
The People’s Palace and Aquarium Company Limited 
by Lord Eshar, M. R. that the law takes for granted 
the animals which could be domesticated as not gener- 
ally of a dangerous disposition. In the case, cited 
above, for an action to recover damages for personal 
injuries sustained by the plaintiff from an elephant, 
which was exhibited by the defendants, the jury found 
that the defendants did not know the animal to be 
dangerous. It was distinctly held in this case that 
the defendants were liable as the animal did not belong 
to a class which, according to the experience of man- 
kind, is not dangerous to man and, therefore, the 
owner kept such an animal at bis own risk and his 
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liability for damage done by it was not affected by his 
ignorance of its dangerous character. 

Lord Esher, M. R. in his elaborate judg- 
ment says: “™* The law of England recognises 
two distinct classes of animals and as to one 
of those classes it cannot be doubted that a 
person who keeps an animal belonging to that class 
must prevent it from doing injury and it is immaterial 
whether’ he knows them to be dangerous or not. As 
to another class the law assumes, that the animals 
belonging to it are not of a dangerous nature, and any 

who keeps a8 @nimal of this kind is not liable for 
thé damage it may do, unless he knew that it was 
dangerous ‘There is another set of animals 
that the law has recognised in England as not being 
of a dangerous nature, such as sheep, horses, oxen, 
dogs and others that I will not attempt to enumerate. 
T take it that this recognition has come about from the 
fact that years ago, and continuously to the present 
time, the progeny of these classes has been found by 
experience to be harmless and so the law assumes the 
result of this experience to be correct without further 
proof. Unless an animal is brought within one of 
the descriptions mentioned above, that is, unless it is 
shown to be either harmless by its very nature, or 
belong to a class that has become so by what may be 
called cultivation, it falls within the class of animals 
known to be harmless by nature or within that shown 
by experience to be harmless, and consequently it falls 
within the class of animals that a man keeps at his 
peril, and which he must.prevent from doing any injury 
under any circumstances, unless the person to whom 
injury is done brings it on himself, It was, therefore, 
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immaterial in this case whether the particular animal 
was a dangerous one or whether the defendants had 
any knowledge that it was so. 

Lindley, L. J. brin; the case of May v. Burdett 
and says that there ‘‘the monkey which made the 
mischief was accustomed to attack mankind to the 
knowledge of the person who kept it. That does not 
decide the present case. There is no evidence either 
to show that elephants in England are not as a class 
dangerous or they are commonly known to belong to 
the class of domesticated animal ‘Therefore a person 
who keeps an elephant is liable, though he does not 
know that the particular elephant that he keeps’ 
mischievous.'* : 

‘The broad principle that governs this case is that 
Jaid down in Rylands v. Fletcher, that a person who 
brings upon his land anything that would naturally 
come upon it and which is in itself dangerous, must 
take care that it is kept under proper control. The 
question of liability for damage done by mischievous 
animals, is a branch of that law which has been ap- 
plied in the same way from times of Lords Holt and 
Hale up to the present day. If from the experience 
of mankind a particular class of animals is dangerous, 
though individuals may be tamed, a person who keeps 
one of the class takes the risk of any damage it may 
do. If on the otber hand, the animal kept belongs 
to a class, which according to the experience of man- 
kind is not dangerous and not likely to do mischief 
and if the class is dealt with by mankind on that 
footing, a person may safely keep such an animal 
unless he knows that the particular animal that he 
keeps is likely to do mischief. It cannot be doubted 
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that snimals as a class, have not been reduced to a 
state of subjection ; they still remain wild and un- 
tamed, though individuals are brought to a degree of 
tameness which amounts to domestication. A person, 
therefore, who keeps an elephant does so at his own 
risk, and an action can be maintained for any injury 
done by it, although the owner had no knowledge of 
its mischievous propensities.”" 

So we see that in cases of animals doing damage 
of akind which it is no part of their ordinary nature 
to do, it is essential, in order to render the person keep- 
ing them figble therefor, to show that he had knowledge 
of 9 peculiar Vicious “tendenty in the animal to do 
@amage of that particular kind. Under this rule it 
has been held that it is not in the ordinary nature 
of horses, bulls or rams to injure human beings or of 
‘a boar to bite a mare, or of a dog to worry sheep, bite 
cattle or horses or attack human beings. The plaintiff 
complaining of such injury from such animals must 
establish that the defendant knew they were excep- 
tionally savage and prone to injure mankind. In 
Cox v. Burbidge, the defendant's horse, being ona 
highway, kicked the plaintiff, a child, who was playing 
there. There was no evidence to show how the horse 
came on the spot or what induced him to kick the 
child or that he was accustomed to kick. Under these 
circumstances it was submitted on the part of the 
defendant that there was no case to go to the jury. It 
was after all held that in the absence of proof of 
knowledge, that the animal had a specially vicious 
disposition the owner was not liable. 

‘In another case of Hudson v. Roberts, reported 
in 6 Exch. 697, the declaration stated that the 
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defendant was possessed of a certain bull and then had 
the care and management of the same and that the 
bull before and at the time of committing of the 
grievance here in after mentioned was of a fierce, 
ferocious, vicious and mischievous nature and 
accustomed to attack mankind and that it was then 
unsafe and improper to drive or to suffer the bull to be 
driyen or go through a public highway, without causing 
or procuring the same to be properly secured so to 
prevent the said bull from attacking or doing mischief 
or damage to persons passing along or being driven in. 
such highway; all whigh the defendant before and at 
the time of committing of the grievance and injury, 
here in after mentioned had notice of, and well knew 
yet the defendant then wrongfully, injuriously, care- 
lessly, negligently and improperly drove the said bull. 
So being of such a fierce and mischievous nature and 
so accustomed to attack mankind as aforesaid, in a 
certain public highway, not properly secured, and 
without taking due care in that behalf, by means 
whereof the said bull then attacked the plaintiff, etc. 
and greatly injured him. A plea of not guilty w: 
taken by the defendants. Pollock, ©. 
delivering judgment in the case said, 
action for an injury done by a bull. We have consi- 
dered the case and the application to enter a non-suit 
upon the ground’that there was no evidence to go to 
the jury of a Scfenter. ‘That was the precise point 
upon which liberty was given to enter a _non-suit. No 
doubt it was necessary to give some evidence otherwise 
the action would not be maintainable. It appears 
that the injury appears from driving a bull along with 
some cows through the public streets. ‘The plaintiff 
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wwas going on bis lawful affairs having a red handker- 
chiefon. This circumstance irritated the animal which 
ran at him and did him considerable injury. The 
defendant was proved to have said after the accident 
that the red kerchief was the cause of it for he knew 
that the bull would run at anythingred, Another 
witness gave evidence that on a different occasion, the 
defendant said that he knew that the bull would run at 
anything red. We think that either expression was 
some evidence to go to the jury that the defendant 
aoe that this animal was a dangerous one; and the 

i inet evidence that 
ho 





though those facts were not brought home to the 
knowledge of the defendant. But as the circumstance 
of persons carrying red handkerchiefs is not uncommon 
and it is reasonable to expect that in every public 
street persons so dressed may not unfrequently be met 
with, we think it was the duty of the defendant not 
to suffer such an animal to be driven in the public 
streets, possessing, as he did, the knowledge that if 
it met @ person with a red garment it was likely to run 
at and injure him. If there be any evidence of a 
ecienter the case could not be withdrawn from the 
jery. 
‘So we see that no liability attaches to the owner of 
~ domestic and barmless animals for harm caused by 
acts of a vicious or mischievous character which are 
foreign to the ordinary nature of such an animal. 
But if he knows that the particular animal possesses 
2 propensity or disposition to commit dots of that 
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character, either generally or under special circurn- 
stances, then he keeps the animal at his peril and 
becomes absolutely liable for any harm which may 
ensue, Proof of such knowledge is technically called 
‘proof of the Scienter."* So the plaintiff complaining 
of the injury from such animals must prove that the 
defendant knew that they were exceptionally savage 
and prone to injure mankind. A single instance of 
the ferocity of such an animal is sufficient notice anc 
affects the owner with scienter. So in thé case 
noticed the defendant was heldy, responsible for the 
injury occasioned by his “Wider. the "above: 
mentioned circumstances! “Of. e 
been in an enclosed field’ ahd -the 
had entered the field without permission, the case 
would take an entirely different aspect and the 
defendant might not be made responsible for the 
act of his beast. The liability depends upon the 
knowledge of the quality of the animal rather 
than the quality of the act committed by it. The 
question, whether a particular act is a vicious 
or mischievous act in the case of an ordinary harmless 
animal is, of course, pertinent but we should note that 
the cause or ground of liability isthe known dangerous 
quality or propensity of the animal. In the case of 
Clinton v. J. Lyons and Company, * the plaintiff who 
was carrying a pet dog, entered, by permission of 
defendants, one of their tea shops. On the premises 
‘was a cat which bad kittens, The cat had been shut 
up in a store room but got out, and when plaintiff put 
her dog on the floor the cat sprang on the dog and bit 
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it. ‘The plaintiff picked up the dog and handed it to 
her husband who was with her. The cat then sprang 
on her shoulder and bit her arm. In an action for 
damages for the injuries to the plaintiff and to her dog, 
it was held, that as far as the injuries to the dog were 
concerned, the act of the cat was one natural to 
its species, and that therefore the defendants were not 
liable. — 

In a case reported in 1 Dyer. 2 b, pl. 162, it was 
expressly said that ‘‘ the master of a dog which has 
killed-@ cheep is not punishable unless he knew it to 
be mischievous. If a man havé a dog which has killed 
a sheep, the master of ‘the dog being ignorant of the 
quality and property of the dog, the master shall not 
be punished for that killing; otherwise is it if he have 
notice of the quality of the dog. Therefore to make 
the owner of the animal liable for the harm received 
the Scienter rust be proved by evidence. In an action 
for injury caused by vicious bull, it appeared that the 
plaintiff, with a boy, was driving s cow in a particular 
state ' pasta field in which the bull was kept when 
the bull crossed the intervening ditch and approached 
the cow. Plaintiff struck the bull which threw him 
down and injured him. Notice bad been given to 
defendant of the bull's having run at a man previously 
and the Scienter was otherwise sufficiently proved. 

Similarly, it is a vicious act on the part of a ram 
to butt a person and the scienter is therefore an 
essential liability. In Jackson and wife o. Smithson, ° 
it was found that defendant wrongfully and injuriously 








4 Blackman v. Simmons (1697) 3 C. & P. 138. 
15 M, & W. 563. 
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kept a ram, well knowing that he was prone and 
accustomed to attack, butt and injure mankind: and the 
saidram while the defendant so kept the same attacked, 
butted and threw down and thereby hurt the plaintiff. 
‘The defendant pleaded not guilty and at the trial 
before Lord Denman, C. J. the plaintiff obtained a 
verdict with £10 damages. he declaration disclosed 
enough to sustain the action in averring that the ram 
was an animal prone and accustomed to injure man- 
kind, that the defendant kept him knowing him to be 
such and that he did injury to the plaintiff, the Seienter 











being the gist of the action. = - - 
In proving the Scienter it is essential to establish 
knowledge of a propensity of the cular animal to 





commit an act of the kind which effects the injury and 
causes the damage complained of. Evidence of Scienter 
must tend to establish knowledge of the particular 
propensity or disposition to which the vicious or mis- 
chiévous act is referable. Thus, in the case of a dog 
biting human being it must be shown that the animal 
was ‘‘accustomed to bite mankind”’ and that the owner 
knew this. But it is not necessary in order to sustain 
an action for a bite given by a savage dog to show 
that the dog has actually bitten another man before it 
bit the plaintiff. It is enough to show that the 
og has to the knowledge of the defendant evinced a 
savage disposition by attempting to bite. In Worth o. 
Gilling, } it was explicitly decided that it is not necessary 
in order to sustain an action against a person for 
negligently keeping a ferocious dog to show that the 
animal had actually bitten another person before the 
plaintiff. It is necessary to show that the owner had 
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notice of the disposition of the dog to bite mankind. To 
prove a general savage or ferocious disposition of the 
dog towards mankind, and that it was in the habit of 
rushing at people and attempting to bite them. are 
sufficient without proof of actual previous bite. 

‘The declaration in the case stated that the defen- 
dants, unlawfully, kept a dog of fierce and mischievous 
natore and accustomed to bite mankind and that the 
said dog whilst the defendant so kept the same 
attacked and bit the plaintiff, whereby the plaintiff 
was wounded and was prevented from carrying on 
his business “and incurred expense for mledical and 


other expenses, etc. Pe 

‘The cause was tried before Willes, J. at the summer- 
Aesizes at Hertford. It appeared. tl 
whovwere engravers and watch-dial finishers in the 
neighbourhood of Clerkenwell, had their workshops 
and counting house in a paved yard having an 
entrance in the public street which was common 
to two or three other tenants of the premises in the 
same yard. It also appeared that for the protection 
of their property, the defendants kept a dog which was 
chained toakennelatoneside of the yard. The yard wa 
about twenty feet wide and the chain about seven feet 
long. The plaintiff was going across the yard towards 
one of the workshops when the dog attacked and 
severely bit him on the arm. The dog had been 
purchased by the defendants on the 5th of June, 
1865, and the injury to the plaintiff was on the 17th 
of July in the same year. 

‘There was no evidence that the dog had ever 
before bitten any person, but it was proved that he 
bad uniformly exhibited a ferocious disposition by 
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rushing out of his kennel when any stranger passed 
and jumping up as far as the chain would allow 
him. A tenant, in the yard who was thus about to 
be molested informed the defendants about the 
savage disposition of the dog and asked them to keep 
the dog closely secured but as he could not say 
whether this was before or after the injury had 
been inflicted upon the plaintiff it was no piece of 
evidence. On the part of the defendants, it was 
submitted that there was no evidence that the: animal 
was ferocious and accustomed to bitey and at all 
events that the defendants knew he had such a pro- 
pensity. Barle; Of dy delivering judgment in the 
case, laid it down as a rile, that it was not necessary 
to prove that the “had actually bitten another 
person. Ifthe evidence showed the animals “to be 
of a fierce and savage nature, that it had on former 
occasions evinced an inclination to bite, that will be 
enovgh to sustain the action. “There was no 
evidence,” said the Judge, ‘‘in this case to show that 
the defendants who had only had the dog in their 
possession a few weeks, knew that it was ferocious.”* 
Tn Hartley o. Harriman' an averment in the declara- 
tion that the defendant’s dogs were accustomed to 
worry and bite sheep and lambs, was held not to be 
supported by proof that they were of a ferocious and 
mischievous disposition and that they had frequently 
attacked men, Holroyd, J. seying, “‘if the allegation 
as tothe habit of these dogs were struck out of the 
declaration, a sufficient cause of action would not 
remain. Then it follows that it is material and 
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absolutely necessary to be proved. And it will not 
do to prove another fact, which, if inserted in the 
declaration instead of this, might have been quite 
sufficient to support the action ; for the allegation itself 
must be proved."* 

Although in the present case there was no evidence 
that the dog had ever bitten any one, it was proved 
that he uniformly made every effort in his power 
to get at any stranger who “ales by and was only 
restrained by the chain. There was abundant evi- 
dence to show that the defendants were aware of the 
animal's ferocity; and if so they are clearly respon- 
sible for the damage the plaintiff ha’ sustained. 

So we see, that evidence of attacks by a % either 
precedent or subsequent to @ ps se of 
action, is admissible as a proof of vice. Moreover 
it is not necessarily a contributory negligence for a 
member of the public to pata strange dog and this 
was held in the case of Gordon v. Mackenzie.’ Nor 
is it presumed, the peculiar vicious tendency in o 
dog, the knowledge of which will render the owner 
liable, is confined to a tendency to bite. It probably 
extends to any known vicious habit likely to cause 
damage, such as the not uncommon habit of rushing 
out of a gate and barking at passing horses, whereby 
the horses became frightened and bold. In one case * 
at Nisi Prius, where the plaintiff was driving a mare 
past the defendant’s house when the defendant's dogs 
rushed out barking and snapping at the mare‘s heels, 
which caused her to plunge and kick, whereby she 








4 913) 8. ©. 109, ot of seasn. 
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eventually fell down and injured herself, the jury found 
for the plaintiff and no attempt seems to have been 
made to disturb the verdict. But in such cases it would 
always be a question of degree whether the fear in- 
spired in the horse was under the circumstances natural 
or whether it was due to exceptional timidity on its 
part. 

A caution not to go,pear a dog, was held to be an 
evidence of Sclenter in ge v. Cox. The declara- 
tion averred the keeping of a dog which the defendant 
knew to be accustomed to bite mankind and which 
severely bit the plaintiff's leg. It was proved that 
the di ot was well aware of the dog’s savage dis- 
position, and in consequence had warned one of the 
Witnesses to take care of the dog lest he should be 
bitten. Evidence was also given that subsequently to 
the injury complained of, the. dog had bitten a child, 
but we are not told in the report whether this fact wi 
put to the jury. Upon general principles, such evi- 
dence ought not to have been admitted. Abbot, J. 
after commenting on the fact that the defendant had 
expressed a warning to the witness, to take care of the 
dog, left it to the jury to say whether they were satis- 
fied that the dog had, before the time of the injury, 
bitten some human being, and that the defendant knew 
it. A verdict was given for the plaintiff. 

Although, in English law, an attack upon human 
beings can be given in evidence where it is necessary 
to prove a vicious disposition giving rise to an attack 
upon animals, and a propensity to attack animals of 
one species may be proved in support of an allegation 
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of an attack on animals of another species, yet evidence 
of attacking and biting an animal is not evidence of a 
disposition to attack and bite mankind. In Osborne 
ve. Chocqueel* a dog had previously bitten a goat, to 
the knowledge of the defendant and Lord Russel of 
Killowen, ©. J. and Willes, J. held that, in order to 
establish a cause of action, it must be shown that the 
defendant knew that the dog had a ferocious propensity 
directed against mankind. A finding that the dog was 
ferocious, based upon the fact of the attack on the 
goat is insufficient. 

Knowledge of the animal's mischevious propensity 
need not always be the personal knowledge of the 
owner himself. If he delegate the care of his be 
or the care and control of his animals to others, notice 
to them is equivalent to notice to himself upon the 
ordinary principle of respondeat superior. This rule 
was laid down in the well-known case of Baldwin 0. 
Casella.2 If the owner of a dog appoints a servant 
to keep it, the servant’s knowledge of the dog's fero- 
cityasthe knowledge of the master, was the main 
point decided in the above case. Action was brought 
by an infant, suing by his father as next friend, for a 
bite inflicted on the plaintiff by the defendant's dog. 
It appeared that the dog was an ordinary carriage dog 
and was kept in the stable of the defendant situated 
in a mews and was under the care and control of the 
defendant's coachman, who lived there. The dog ran 
‘bout the mews and there was evidence which satisfied 
the jury that he bad once, about » year before, knocked 
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down the plaintiff and scratched him and that this 
was known to the coachman. It was not, however, 
known to the defendant who supposed the dog to be 
harmless and allowed it to play with his own children. 
‘The learned judge held that if the coachman knew of 
the previous attack of the dog, his knowledge was 
the knowledge of his master, and that the defendant 
was liable. It was, however, pointed out in Stiles o. 
Cardiff Steam Navigation Company,: that if those had 
notice who were appointed by the owner of the dog 
to keep it with ‘power to put an end to the keeping 
of it,’ notice to them would be notice to the owner, 
But there is no evidence here that the defendant's 
conc n had power to put an end to the keeping 
of the dog. — 

Martin, B. however, said that as the dog was kept 
in the defendant's stable and the defendants coachman 
was appointed to keep it, the coachman knew that 
the dog was mischievous and it was immaterial whether 
he communicated the fact to his master or not. His 
knowledge was the knowledge of the master. The 
opinion of Crompton, J. in Stiles vo. Cardiff Steam 
Navigation Company, was also to that effect. 
Bramwell, B. said in course of judgment, 
«that the possibility of loss and injury arising to others 
from things which are likely to be dangerous 
raises, on the part of those who have them under 
their control, a duty to inform themselves about 
them. So one who employs others to climb ladders in 
a place where people are passing is bound to take care 
that no injury arises to passers-by, and if he delegates 
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to a foreman or servant the duty of seeing that the 
adders are sound, the neégligerice of the foreman or 
servant is the negligence of €hé"master. So’all dogs 
may be mischievous; and therefore a man who keeps a 
dog is bound either to have it under his own obser- 
vation and inspection or to employ a man to look to it. 
‘The defendant has appointed his coachman to that duty. 
The coachman knew of the mischievous propensities of 
the dog, and his knowledge is the knowledge of the 
maste: 








But the mere fact that some servant in the defen- 
dant's employment has knowledge is not sufficient. It 
must be a servant who has actual management and 
control over the animal. This rule was established in 
the case of Applebee v. Percy.‘ In order to fix the 
defendant, in this case, with knowledge of the ferocious 
nature of a dog of which he was the owner, and which 
had bitten the plaintiff, two persons who had upon 
previous occasions (one of them twice) been attacked by 
it were called to prove that they had gone to the defen- 
dant'’s public house and made complaint to two persons 
who were bebind the bar serving customers, and that 
one of them had also complained to the barmaid. 
‘There was, however, no evidence that these complaints 
were communicated to the defendant ; nor was it shown 
that either of the two men spoken to had the general 
management of the defendant's business. In order to 
sustain an -action of this sort, the plaintiff must show 
not only that the dog was of a ferocious disposition, but 
that bis owner had notice of the fact. It is not 
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enough that some one in the defendant's service ‘knew 
of the vicious habits of the animal: but personal notice 
to the defendant himéelf must be shown, or at least 
notice to some person in his employ to whom the 
general control and management of the business or the 
care of the dog has been entrusted and who may there- 
fore be said to stand in the place of the owner in that 
respect. In Stiles o. Cardiff Steam Navigation Com- 
pany, the defendants were a corporation, and the evi- 
dence to show a scienter was that on some former 
occasion some of the servants of the Company had 
heard, and one of them had seen, the dog spring upon 
and some one else, but those servants had no con- 
trol over the affairs of the Company or over the dog; 
and this was held to be insufficient to charge the defen- 
dants. In Gladman v. Johnson notice of the mischie- 
‘vous propensity of the dog, given tothe wife of the 
defendant (a man) who occasionally attended to his 
business which was carried on upon the premises where 
the dog was kept, was held to be some evidence of 
scienter to charge the defendant. But in giving judg- 
ment, Bovill, C. J. says, “I am not prepared to assent 
to the proposition that notice to an ordinary servant or 
‘even to a wife, would in all cases be sufficient to fix the 
defendant in such an action as this with knowledge of 
the dog; but here it appears that the wife attended to 
the milk business, which was carried on upon the pre- 
mises where the dog was kept, and that a formal com- 
plaint as to that dog was made to the wife when on the 
premises, and for the purpose of being communicated 
to her husband. It may be that this is but slight evi- 
dence of the scienter, but the only question is whether 
it is evidence of it. I think, it is clear, that notice to 
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any.servant will not do. It may well be that, when a 
dog is specially consigned to the care of a servant, the 
servant's knowledge of its ferocious propensity is the 
knowledge of the master. “But in the present case 
only notice given was to persons who were assist- 
ing behind the bar of the defendant's public house in 
his absence, and not to any one who was shown to 
have the general management of his business, or the 
care and control of the dog."”* 


So it is now an established rule of law that know- 
ledge of a servant not appointed to keep an animal will 
not per se suffice to charge the master, though under 
the circumstances it would be the duty of such servant 
on becoming aware of theanimal’s ferocity to inform 
the master. Then the fact that the servant knew it 
would be'some’evidence on the part of the master of 
actual knowledge. 

It is not essential that the defendant should be 
the real owner of the animal. Any one who keeps it 
on his premises or allows it to resort there may be 
liable. Jt is not necessary, to charge a person for in- 
juries caused by a savage dog, that he should be the 
owner ; it is sufficient if he keeps it; and by harbouring 
the animal about the premises or allowing to resort 
there, he sufficiently keeps it to render himself liable.? 
But if a certain animal has strayed into the premises 
of a person and the owner of the premises has done 
nothing to encourage it or exercise control over it, he 











1 Tt was held in this case by Lord Coleridge, C.J. and Keating, J. 
that there was evidence of scienter to go tothe jory, Brett, J. dissent- 
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will not then be responsible. Smith v. Great ‘Eastern 
Rail Company, * establishes this rule. The plaintiff, 
laundress residing at Old Ford in Essex, in this case, 
was bitten by a stray dog on the evening of 21st May, 
1866 at Lea Bridge Railway station, while waiting 
for a train. It was proved that at 9 p.ar. the dog flew 
at and tore the dress of another female on the platform, 
that at 10-30 he attacked acat in the signal box near 
the station where the porter kicked him ont and saw 
no more of him; and that he made his appearance 
again at 10-40 on the platform, where he bit the plain- 
tiff. There was no evidence to show to whom the 
dog belonged; and all the people employed at the 
station—five persons, besides the station master—utter- 
ly repudiated the charge that the dog belonged to any 
of them. The station master,and. two of the porters 
belonging to the station were called as witnesses for the 
defendants. They stated that the dog was a stranger 
to them and that he might have come to the platform 
with a passenger or might have got there through a 
pathway which crossed the line on a level near the 
station and to which the public had access. On tho 
part of the defendants it was submitted, that there 
was no evidence to go to the Jury that the company 
or any person for whose acts they were responsible had 
been guilty of any nogligence, or that they had any 
knowledge or notice of the ferocious character of the 
dog. ‘The following questions were left to the Jury :— 
whether they were satisfied that the dog which tore 
the dress of the female at 9 o'clock on the same even- 
ing was the same animal that bit the plaintiff; whether 
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thst was done under circumstances which shewed the 
dog to bée'a ferocious and dangerous animal; whether 
the servant of the company had notice of the fact, and 
took no means to prevent a recurrence of it, and whether 
the station was so kept that by reason of the negligence 
of the Company's servants it was dangerous for persons, 
lawfully coming there. The Jury “found all these 
questions in favour of the plaintiff and returned a 
verdict for her with £50 damages. 

Assuming that the dog did not belong to the defen- 
dante or to any of their servants, that will not dispose 
of the question. It is not essential that the dog should 
be their property, they are equally responsible for its 
isconduct if they harboured it or permitted it to be 
about their premises. Itis the duty of the company 
to keep their stations reasonably free from danger, and 
they cannot be ssid to have performed that duty if, 
knowing that a dog of the character of this animal was 
habitually @bout the station snapping at passengers, 
they omitted to take effectual means to keep it out 
or to remove it. 

‘The owner of a domestic and harmless animal may, 
however, be liable on the ground of negligence. Thus 
where two dogs leashed together rushed against a 
passer-by and threw him down and broke his leg, the 
owner was held liable on the ground of negligence in 
having two big dogs coupled together on the highway 
‘at night and not taking proper care of them.” 

“Our discussion of the subject will undoubtedly be 
incomplete, if we fail here to discuss the two Dogs Acts 
that were passed in England in the years 1865 and 
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1906 respectively. Cases have been cited in which it 
has been shown that it is the nature of vicious and 
mischievous dogs to chase and attack horses, sheep, 
cattle, etc., and thereby commit some sort of injary 
on them. But by the Dogs Act of 1906 (6 Edw. VII 
©. 32) repealing and re-enacting with some alterations 
the Dogs Act of 1865 (28 and 29 Vict. C. 60) 
beneficial alteration has been made. The substance 
of the provisions of the later Act is ehortly this: 
“‘'Phe owner of a dog is liable for injury dons to 
any cattle by that dog; and it is not necessary for 
the person secking such damages to show a previous 
mischievous propensity in the dog, or the owner’ 
knowledge of such previous propensity, or to show that 
the injury was attributable to neglect on the part of 
the owner."” 
= Where any such injury has been done by a dog, 
the occupier of any house or premises where the dog 
was kept or permitted to live or remain at the time of 
the injury, is presumed to be the owner of the dog 
and is liable for the injury unless he proves that he 
was not the owner of the dog at that time: provided 
that where there are more occupiers than one in any 
house or premises let in separate apartments, or 
lodgings or otherwise, the occupier of that particular 
part of the house or premises in which the dog has 
been kept or permitted to live or remain at the time of 
the injury is presumed to be the owner of the dog." 

‘Let us now consider the case of Lewis o. Jones,’ 
which was decided under the provisions of the Dogs 
‘Act of 1865. In this case the appellant's dog was 
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found along with another dog on a Welsh mountain in 
the act of worrying lambs. The very same day the 
shepherd found his two lambs dead in a place very 
near to the one where he saw the dogs chasing the 
lambs and curiously enough the next day he found ten ~ 
more Iambs in a lifeless state. The Court held that 
the evidence was sufficient to warrant the inference that 
the dogs were responsible for the killing of the lambs 
and ordered the appellant to pay part of the value of 
the whole loss. 

In a very recent case of Campbell ». Wilkinson? a 
case brought under the provisions of the later Act, the 
plaintiff while driving home two foals along the public 
road was chased by the defendant’s dog which rushed 
out of his house and barked at the foals, ‘The foal 
got frightened and broke away and could not be 

ed till the next day but succumbed to the 
injuries received during the night. It was held that 
jury within Sec. 1 of the Dogs Act 














It is no defence to the action to state that the 
plaintiff's cattle were trespassing on the defendant's 
land at the time of the injury.* There is no express 
exception in favour of a dog which caught sheep tres- 
passing. But we should consider the question whether 
it would be possible to conceive cases which would abate 
the rigour of thedaw. Thus, if a wild bull escaped 
into a man’s field and a dog used for driving it out bit 
the bull, it is only fair and equitable that the conduct 


4 (1909) 43D. 1. 257. 
2 Grange v. Sileock (1807) 18T.L. R. 665. This wam «case under 


Section 1 of the Act of 1865 but the same principle would epply to the 
Act of 1906. 
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duct of the dog cannot be made reprehensible. But 
then, we should note, that even in such cases some 
legal justification for employing the dog must be 
shown. 

‘We have seen that a class of acts lawful in them- 
selves which @ person does at his peril and his liability 
for which is independent of any question of negligence, 
is that of keeping animals of a kind likely to do damage 
if they escape. A man who keeps an animal is 
liable for all the damage which he knows that it is 
likely to commit; or which he ought to know asa 
matter of common knowledge that it is likely to 
commit, by reason of the fact that it is, according to the 
common experience of mankind, part of the ordinary 
nature of such animal to commit damage of that kind 
if suffered to be at large. 

So there being nothing unlawful in keeping # 
dangerous animal, unless, of course, it escapes, the | 
owner is not liable for any injury done to a person 
who is himself a trespasser or who brings the injury, 
upon himself. The duty of a person, who owns a 
wild animal, as laid down in May v. Burdett, is to 
keep it secure at his peril. If he does keep the animal 
secure, ¢. g., tied up in a stable, he is not liable to a 
man who goes intétha stable to stroke the animal and 
gets injured by it. If a savage bull is keptina 
properly fenced field, and a trespasser enters and is 
gored, he has certainly no remedy. It is through his 
fault that he gets injured. He has no business 
whatsoever to enter into the field where the bull is 
kept quite secure. The owner's responsibility ends 











1 Marlor ©. Ball, (1900) 16 T. L. B. 289 (Zebras). 
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with his haying kept the animal, under his care, 
properly controlled and we find that in the above case 
the savage bull was kept in a properly fenced field. 

Of course, in the above case, if the man who has 
been described as a trespasser enters the field under 
aclaim of right, such as a right of way, he can 
maintain his action, and this we must say is what it 
ought to be. In the case we have just cited, the man 
cannot be said to be a trespasser and the reason is 
quite obvious. He enters the place as a matter of 
right, to see that his right is not interfered with and 
when that is done he can surely claim an action.! 

‘A dog is tied up in the yard in the day time and 
let loose at night to protect the yard; a foreman who 
came into the yard after it bad been shut for the 
night, and was bitten, was non-suited. Undoubtedly, 
@ man may keep a fierce dog to protect his property, 
but he must not put it in the way of access to his 
house, so that persons innocently coming to his 
house may be injured.? If he does so the fact that 
he puts up a notice, “Beware of the dog’? will not 
avail him if the person injured cannot read, nor will 
the fact that the dog is chained up, if the chain is 90 
long that it can reach those who are passing. 

‘So we see that the trae rule is that a trespasser 
is not protected by the law and if a trespasser during 
his trespass is bit by a dangerous animal, the owner 
is not liable for the injuries done to him inasmuch 
asthe man had no business whatsoever to go there 
and interfere with the animal which was kept properly 
1a, (1794) 1 Esp. 203. 


|. in Sarch 
~ 









1» (1890) O. & P. 207 at 
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and court the injury. The law gives him no remedy 
and leaves him to suffer the consequence of his own 
folly and intrusion. 

‘We may here quote the decision of the House of 
Lords in the somewhat recent case of Lowery v- 
Walker,! in which it has been held that the owner of 
an admittedly dangerous domestic animal (kept upon 
his private land) owes so large a duty to those 
members of the public who may even without permis- 
sion cross bis ground, as to render him liable, in the 
absence of warning by him, to an action for damages 
should a trespasser sustain injury. But we must say 
that the former rule has been amplified somewhat 
unduly by this case. 

Before closing this chapter it will not be quite out 
of place to notice the cases of damage done by spread- 
ing infections. Animals suffering from contagious 
disease are likely, if they escape, to infect other 
animals, with which they may come into contact, and 
their owner, therefore, if he know that they are so 
diseased is bound to keep them at all hazards. (Where 
the defendant’s sheep being diseased with scabs, by 
some unexplained means got into the plaintiff's field 
im the absence of evidence of knowledge that they 
were scabby the defendant was held not liable, but 
had he known it, he would 





have kept it at his peril.* 

‘The keeping of animals suffering from contagious 
diseases is now to some extent regulated by the Act of 
Parliament (57 & 58 Vict. C. 57; 59 & 60 Vict. C. 15) 


4 eu) A. ©. 10. 
2° Cooke ©. Warning, (1863) 2 EL & C. 332. 
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and in order to justify conviction under the Act, it is 
not necessary for the prosecution to show that the 
defendant acquiesced in the belief that a particular 
disease existed among his cattle if in fact there was 
to his knowledge a reasonable suspicion that they 
were infected.* 

‘We saw the original principle of liability in cases of 
tortious acts done by animals and we have noticed 
here the modern principle: It is needless to draw 
one’s attention to the divergence between the two. 
‘The reason which gave rise to the rule is forgotten 
or forsaken ; and changed circumstances supply new 
reasons for the retention of old rules. ‘‘Some ground 

thought of, which seems to explain it and 

~ to recognise it with the present state of thing: Once 

the rule is made to take its stand on the new ground it 

‘must adapt itself to the new reasons and enters on 

new career. ‘The old form receives a new content, 

and in time modifies itself to fit the meaning which 
it has received.""* 








1 Mackean o. sw, (1909) 8. C, (F.) 68 (ct of Just). 
2 Holmes, Common Law, Pp. 5: 


7! 








CHAPTER VII” 
TORT BY ANIMALS IN MODERN INDIA 


Considerable space has been devoted to the discus- 
sion of the English principles of legal liability for 
trespass and injuries by Yanimals. Indeed it was 
indispensable for us to do’so, as our legal liability for 
the tortious acts of animals much depends on these 
English principles. To determine and measure our 
liabilities in this respect hardly any reference to our 
own ancient system is ever thought of ; and whenever 
the judges of our courts are called upon to decide any 
case on the point they will invariably fall back upon 
these English principles. Yet the circumstances here 
in India may sometimes suggest a different rule and 
a separate discussion of the subject for India cannot 
be dispensed with altogether. 

‘Phe various principles that may be deduced from 
the several English decisions may be roughly summa- 
rised as follows :— 

I. No action will lie for the trespass of animals 
ferae naturae.* 

II. But where such animals are brought on land 
in numbers greater than such land can reasonably and 
properly support, it seems that an ‘action will lie for 
the damage resulting from their escape. The ground 





3) MB 80 00d 40 mim. Eris, &. Wilkinson (Cro. Car. 387); 
Hanman ov. Mockett, (1824) 9 B. & ©. 999; Brady m= Worren, (1900) 
2 Ir. Rep. 692. § 

15 
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of action (if such an action does lie) is nuisance and 
to establish liability it is essential that :— 

(@) the intrease in numbers of the animals be 
caused by the act of the defendant. For 
damage resulting from natural increase 
no action will lie ; 

(®) defendant shall have gone beyond what 
is reasonable to enable him to have the 
natural and lawful use and enjoyment of 
his land 

(c) proof be given of damage over and beyond 
that which ordinarily results from the 
trespass of such animals. 








III. ‘The person who tames or reclaims an animal 
which is usually found in’a wild state in the English 
soil is liable for any trespass committed by it and for 
the natural and ordinary consequences of such 
trespass.?— 

IV. The responsibility for the trespass of tamed 
or reclaimed animals ceases when they have reverted 
to their wild state.* 


V. ‘The owner of domestic animals is bound at 
his peril to keep his animals from straying on the 
lands of others. SVbether the escape of the animals 


1 Farrer v. Nelson, (1835) 15 Q. B. D. 958; Hilton ». Green, 
(1862) 9, F. & F. 821 ; Birkbeck's. Paget, (1862) 31 Beay. 409; Paget e. 
Birkbeck, (1868) 8 F. & F. 683. 

2 Dewell ©. Saunders, (1618) Cro. Jac. 490 (disapproving of a resolu- 
tion to the contrary ic Boulston e. Hardy), Also seo Brady 0. Warren, 
(1900) 2 Ir. Rep. 652 and O'Gorman v. O'Gorman, (1903) 2 Ir. Rep. 
578. 

3%. Veotr., 205 Per Twisden, J. ; Besozsi e, Harris, (1885) 1 F. & 
F. 2. 
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is due to negligence “is immaterial in determining 
liability. . 

VI. Although the duty is absolute to prevent 
animals from straying upon the property of others, yet 
the liability resulting from a breach of that duty ex- 
tends only to the natural and probable consequences. * 

VII. Liability for trespass of animals is excluded 

where 
(a) the trespass is involantary, or 
(b) the trespass is due to vis major or the act of 
God,® or 

(c) the trespass is occasioned by the omission of 
a third person* whose duty it was to keep 
a fence in repair and over whom defendant 
had no control ; or 4 

(d@) the plaintiff is bound by law to fence out defen- 

dant’s cattle and he omits to do so,” or 

1 ¥.B.7 Hen. VII Mebas. fo.16 pl. 1. The owners of adjoining 
closes are, at Common law, not bound to fence either ageinat or for the 
benefit of each other. Stare. Rookesby, (1711) 1 Salk. 335; Teast c- 
Goldwin, (1704) 6 Mod. 314. Same views are expressed in Ellis ©. Loftus 
Teun Company, (S74) L. R. 10 ©. P. 10. and Tillet v. Ward, 10 
Q. B. D. 19; Churebili 0. Ev: as09) 1 ‘aunt, 629; Hilton e. he= 
cesson, (1872) 27 L. T. 519. A modern instance of the nature of the 
obligation is given in the case of Lawrence o. Jenkins, (1873) L. R. 8 
Q. B. 274, The fact that plaintiff was a gratuitious bailee of the animal 
takes no difference. Rooth v. Wilson, (1817) 1 B. & Ald. 59. ‘The 
Gefendant ia Liable for all the natoral consequences but not for damage 
Caused by is mojor or the act of God. Powell e. Salisbury, (1628) 2 ¥. 
and J. 391, 

2 Lee o. Riley, (1865) O. B. (N.S.) 722. Ellis ©. Loftus Iron Co., 
(as?) £8.10 0. P10; Cox v. Burbidge, (1863) 13 CB. (N. 8.) 430, 
‘Though the sction in this case was in form an action for negligence, yet 
eee consequence has always boon beld too remote in the case of 
teospabsing bores. os 

Powell ¢. Galisbury, (1898) 2 ¥- and J. 201. 

4 ‘Wiseman v, Booker, (1878) 3G. P. D.184. 


3 ¥.B.10. Hen. VI. 83, pl. 68; Nowel p. Smith, Cro. Eliz, 709, 
Sco also Singleton ¢. Williamson, (1861) 31 L. J. (Ex. 17). 
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_ (e) the trespass is committed'on a highway through 
= Which the animals are lawfully passing. 

‘VII. A person who keeps an animal of a noto- 
riously ferocious, dangerous or mischievous species 
keeps it at his own risk and is liable for the conse- 
quences of any act of harm committed by it. It is 
immaterial whether he bas been negligent. in keeping 
the animal or whether he knew of its dangerous or 
mischievous nature or even whether be had good reason 
to believe that the particular animal was docile 
and harmless. Both negligence and knowledge are 
presumed by law.* 

IX. ‘The person who keeps a domestic or harmless 
animal is not liable (spart from negligence or trespass) 
for harm-cfused by the acts which the animal has a 
patural tendency to commit Moreover, no liability 
attaches to him for harm caused by acts of a vicious or 

mischievous character which are foreign to the ordinary 
ture of such am animal. But if he knows that the 
cular animsl possesses a propensity or disposition 
‘to commit acts of that character, either generally or 





f° ‘under special circumstances, then he keeps the animal 


at his peril and becomes absolutely liable for any harm 
which may ensue.* Liability does not depend upon 
possession. He who keeps or controls the animal is 





a91a 3K. B. 195, mi 
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responsible, and the question whether he keeps or con- 
trols the animal is one of fact. In proving the scienter 
it is essential to establish knowledge ofa propensity or 
disposition of the particular animal to commit an act 
ofthe kind which effects the injury or causes the 
damage complained of. Evidence of scienter must 
tend to establish knowledge of the particular propensity 
or disposition to which the us or mischievous act 
is referable.? 











X. Knowledge of a servant or agent is knowledge 
of the owner of the animal if the latter has delegated 
to his servant or agent either :— 

(1) the carrying on his busines: 

(2) the control of the animal which caused the 

injury. j 

XI. The general conditions of liability being 
present, it is immaterial whether the act of harm com- 
plained of causes injury to the person or damage to — 
property, or whether it is committed on the premises — 
where the animal is kept, or on the premises of the — 
plaintiff, or on the highway or elsewhere. 

XT. The absolute liability for barm caused by 
animals is excluded in the following circumstances :— 








(a) where the injury was caused by vis major or 
the act of God ;* 


1 Smith ©. Pelah, 2 Str. 1264; Charlwood v Grieg, (1852) 8 Car. & 
K. 40; Jones ©. Perry, (1796) 2 Esp. 452 [Contrast with Heck ©. Dyson, 
GEIS) 4 Camp. 198; rile v- Cox, (1816) 1. Starkic 255; Hartley v. 
Harriman, (1818) I. B. & Ald. 620; Gething c. Morgan, (1857), 20 
L. T. 1 

2 Similar principle is Iaid down in Ryland: 
bo, Marsland, (1875) L. R. 10 Exch. 255. 
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(6) where the immediate cause of the injury com- 

‘ plained of was the act of a third person ; * 

(c) where..the plaintiff suffers by his own default 
er brings the injury upon himself ; or 
where he, knowing of the risk of harm, 
voluntarily undertakes it ; 

(d) where the plaintiff, at the time of the injury 
complained of, was trespassing upon the 
premises where the animal was kept. 

XIII. The person who has kept a dangerous 
animal probably remains responsible for acts of harm 
committed by it even after it has escaped, provided 
it is one of a class which is not usually found at large 
in England. But if the animal is one of a class which 
usually enjoys a state of natural liberty in the country, 
then, it is submitted, the responsibility ceases as soon 
as the animal has returned to its natural state 
animo revertendi. 

XIV. A person who keeps an anirnal is liable for 
harm caused by it or through 
circumstances in which the law r 
care in the control of the animal on the part of that 
person, and there has been a breach of that duty. 
Such person is liable for the natural and probable 
consequences of the breach of duty but not for an 
unexpected event. 7 

XV. There is no duty on the part of the occupier 
of land adjoining a highway to fence his land so as to 
prevent his animals from straying on the highway. 
Such an occupier is therefore not liable for negligence 
if on snimal of his, not known to him to be dangerous, 

4 Box v. Jubb (1679) 4 Exch. Div. 76. 

3 Howmack ©, White, (1682) IT C. B. (N. 8.) 858. 
‘Douglas, (1850) L. R. 6 Q. B. D. 144. 
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strays on the highway and there cause damage. But 
where such animals are allowed to stray on a bighway 
im such numbers or in such a manner’ as to cause 
an obstruction and to make the highway unsafe and 
dangerous to the persons using it, their owner may be 
beld liable. * 

XVI. The person who keeps an animal upon 
premises in his occupation is under a duty to take 
reasonable care to prevent harm which he knows or 
ought to know is likely to occur from the animal 
to persons who enter upon the premises at his invita~ 
tion, express or implied. With regard to persons 
entering upon each premises by the mere permission 
of the occupier, the duty of the latter is no more than 
to give warning of the likelihood of harm from the 
animal. 

XVII. A person who lets out for hire an animal 
which he knows or ought to know is dangerous, is 
under a duty to warn, not only the person who 
hires it, but also any person who he knows or contem- 
plates or ought to contemplate will use it, and such 
duty is independent of contract. 

-In Indias we have but very few cases on the sub- 
ject, and the few that we have, have been decided by 
our judges in the light of the English rules we have 
just mentioned. 

et us begin with Prakash Kumar Mookerjee v. 
A.D. P. Harvey? in which the defendant's sweeper 
had taken his dogs near a portion of the Ballygunj 

1 Potter ©. Parry, (1250) 7 W. R. 182; Hadwell v. Righto, (1907) 


76 L. J. OR. B.). 
213 0. W. N. 1223. 
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maidan, @ recreation ground for many children. The 
plaintiff Prakash Kumar Mookerjee who was a little 
boy of about seven years of age sued Mr. Fordyce 
Harvey to recover damages for injuries he sustained 
by reason of being bitten by the defendant's dogs. 
Fletcher, J. sitting on the ordinary original civil juris- 
diction of the Caléutta High Court gave an elaborate 
judgment in the case in which be said : “ it appears 
that Mr. Harvey has always kept dogs, and in August 
1909, he purchased a dog of the breed known as Great 
Danes, two of which breed were produced in court 
and which are dogs of great size. In September, one 
Mr. Duft came to Calcutta and Mr. Harvey bought 
another Great Dane from him and at the date when 
the plaintiff says he was bitten, Mr, Harvey bad five 
Great Danes. These dogs were left in the charge of 
one Deno, a sweeper employed by Mr. Harvey to feed, 
tend and exercise them. It appears to be the essential 
portion of the sweeper's duties to exercise the dog 
though Mr. and Mrs. Harvey on certain occasions 
took them out alone. 

On the 25th of January, 1909, the sweeper at 
about 4-30 p.ar. took the five dogs to the Ballygunj 
maidan and there, some at any rate, if not all the 
dogs, attacked and bit the plaintiff very severely and 
the plaintiff therefore brings the suit. The evidence 
for the plaintiff is that he and bis bearer were going on 
to the maidan when they saw the sweeper seated on 
the ground having three dogs chained, the other two 
dogs being loose. The three that were chained were 
held by Deno, who had placed his foot on the ends of 
the chain and was sitting down smoking: one of the 
doge then ran towards the plaintiff, who was very 
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alarmed and ran to the other side of the bearer and 
the dog followed and then the bearer took the child in 
his arms and covered him with his clothes and the 
whole five dogs there bit and scratched the plaintiff. 
On the other hand, the sweeper says that all the five 
dogs were chained and when the plaintiff and his 
bearer were about twenty yards off, he saw them and 
warned them not to come any nearer and that they 
took no notice and continued to advance and the child 
commenced to cry and two dogs becoming excited, 
broke away and ran towards the plaintiff and the 
bearer then concealed the child under his clothes 
and the dogs tore the clothes and bit the child.” The 
Judge disbelieved the sweeper and found that the 
story as set out by the plaintiff was the correct one 
and continued. ‘‘ The only question is as to whether 
the defendant had knowledge of the dog's dispositions. 
Evidence on this point is given by one Giris Chandra 
Pal, a tutor, who says that the dogs had chased one of 
his boys from the Bishop’s Collegiate School and he 
had to call on other boys to get ready to use their 
hockey sticks, but the evidence not clear as to 
‘whether the dogs were savage or were merely playing. 
‘The statements of the defendant's sweeper have to be 
“considered yery carefully. First of all, we have the 
fact that the sweeper told the bearer not to bring the 
child any nearer. How was the child in danger on- 
less the dogs were likely to bite him? The evidence 
‘of the sweeper is that if the dogs were taken down a 
street and found a child crying and pulling its parent's 
clothes, by no means an unlikely occurrence, they 
would be likely to bite the child. The defendant's 
sweeper had taken the dogs near a portion of the 
16 
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Ballygunj maidan which is a recreation ground for 
numerous children and he must bear the consequences 
of what happened. I think the judgment, which has 
been cited tome, in Barnes v. Lucile, Ltd.’ applies 
only to casas-Where the person who has been bitten 
bas, fact to provoke the dog. In case 
the only of provocation seems to me to be that the 
plaintiff’cried on the Ballygunj maidan, and T think be 
was quite justified"in so doing as the defendant was 
in bringing five large dogs there. I think there 
sufficient evidence to show that dogs were likely to 
bite mankind without provocation."* 

‘Thus in deciding the above case, we find that Mr, 
Justice Fletcher absolutely relied on the English 
principle. The English law on the subject is that a 
person who keeps a domestic or harmless animal, is 
not liable (apart from negligence or trespass) for harm 
caused by acts which the animal has a natural tenden- 
cy to commit ; nor is he liable at common law for acts 
of a vicious or mischievous nature, unless proof be 
given that he knew at tbe time of the act complained 
of, that the animal possessed a propensity or disposi- 
tion to commit acts of that character. The learned 
Judge in this case was satisfied that there was sufficient 
evidence to show that the dogs under the care of the 
sweeper, were of such vicious disposition that 
they would bite mankind and that the fact of the 
particular dogs’ ferocity was known to the sweeper. 
So under the circumstances the defendant was held 
Mable for the tort. English law further provides that 
scienter may be established by proof of knowledge on 








+ (4907) 28.T. 1G. B. 889, 
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the part of a servant or agent, if the person who keeps 
the animal has delegated to his servant or agent either 
the management of his business or control of the 
animal which caused the injury, Here, im the above 
case, we find that Deno, the sweeper, ‘was delegated 
with the duty of controlling the dogs and .so. Mr. 
Bordyce Harvey ought to be held responsible for the 
act of Deno. Further more, with reference to negli- 
gence, the English law, as we have found, is that a 
person who keeps an animal is liable for harm caused 
by it or through its instrumentality, in any circum- 
stances, in which the law raises a duty of taking care 
im:the control of the animal on the part of that person 
and there has been a breach of that duty. The 
liability extends to the natural and probable conse- 
quences of the breach of duty but not to an unexpected 
event. Here the sweeper was negligent inasmuch as 
he did not take proper care of the animals under his 
control and the injury was the natural and probable 
consequence of such neglect. 

In the case of Ganda Singh v. Chunilal Saha,' the 
plaintiff sought to recover damages for injuries suffered 
by reason of his having been bitten by the defendant’ 
horse; which was said to be a vicious and dangerous 
animal and accustomed to bite men. The plaintiff's 
ease shortly was that the defendant knowing full well 
that his animal was vicious and accustomed to bite 
mankind let it loose as usual on a particular day, that 
the defendant's horse attacked the plaintiff's horse 
which had been tethered in a certain place after tying 
its fore-feet for the purpose of grazing there and the 











1190, W. N. 916, 
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two animals ran in one direction biting one another 
all the way. he plaintiff was just coming after a 
bath im the river. The plaintiff saw the defendant's: 
horse charging his own horse in the compound of his 
basha and biting it mercilessly. Tbe Munsif decreed 
the plaintiff's suit and the Subordinate Judge in appeal 

ismissed it. On appeal to the High Court the case 
came up for hearing before Fletcher and Teunon, J. J. 
and the judgment of the court was delivered in the 
following words: ‘The first point is whether thero was 
a vicious animal and whether the defendant had 
knowledge of the propensities of the animal. The 
learned Subordinate Judge found that, on the admitted , 
facts of the case, the horse had bitten three people on 
previous occasions, namely, twice a groom, and on one 
occasion, an outsider. Against this evidence, the 
learned Subordinate Judge held that, that did not 
establish the fact that the animal was a vicious animal. 
‘That is a finding altogether contrary to the whole 
body of evidence. On the admissions of the defendant, 
it is quite clear that this animal, in fact, was vicious 
animal and the learned Subordinate Judge ought to 
have so found on the evidence before him. The 
findings he has made are wholly unwarranted by the 
evidence. i. 

‘The next point is: did the horse bite the plaintiff ? 
'The learned Subordinate Judge agreeing with the 
Munsif has found that it did, in fact, bite the plaintiff, 
But he has come to the conclusion that the defendant 
was not guilty of negligence. Tbat is not necessar: 
to support a suit of this nature. If the horse was o 
vicious animal and if the fact was known to the 
defendant and knowing this he kept the horse and if 
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it injured the plaintiff, then the defendant must be 
held liable, notwithstanding that he has not been 
guilty of negligence. Negligence is not a necessary 
ingredient of a suit of this nature. Therefore, the 
finding of the Subordinate Judge that the plaintiff was 
bitten by the defendant's horse is prima facié sufficient 
to entitle the plaintiff to damage.”” ; 7 

Then the learned Subordinate Judge makes a 

finding that the plaintiff has been guilty of contribu- 
tory negligence. What he means is difficult to gather 
but T suppose, what he means is that the case comes 
under the maxim Volenti non fit infuria, that the 
_plaintiff deliberately placed himself in this position in 
‘trying to rescue his horse and therefore was bitten by 
the defendant's horse. ‘There is nothing to show that 
the plaintiff so placed himself or that he was aware 
that the horse of the defendant was a vicious animal 
and that be incurred these injuries in his attempt to 
rescue his own horse, well knowing that, if he did so, 
he would probably receive these injuries from the 
defendant's vicious horse. ‘There is nothing to support 
that the plaintiff did, in fact, know that the defendant's 
horse was vicious.”* 

In deciding the above case-also, we find that the 
learned judges followed the English principles. But 
the circumstances in India,smay sometimes, suggest a 
very different rule to be followed and in fact some of 
the Indian cases were decided quite contrary to English 
rules. We shall here deal with a case where the 
learned judge agrees that English principles cannot 
always be followed in deciding cases in India. The 
‘Madras case of Vedapurati o. Koppan Nair, may be 











1 Mad. 708 2M. L. J. 434. OM. DL. 7. 406. 
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referred to for the purpose. The first defendant in 
this case, had in his possession elephants, both tuskers, 
of the plaintiff and of the defandants number Nos. 5 
to 14 (who represent the Mankada Kavilagam) 
which he had obtained from them for processional pur- 
poses in a temple. The Mankada elephant gored the 
plaintiff's elephant to death. The plaintiff brought 
this suit for damages. The Subordinate Judge found 
that the Mankada elephant was known by the defen- 
ants to be vicious and accordingly awarded damages 
against the first defendant and the Mankada Kavila- 
gam. In appeal, the Judge held that the Mankada 
elephant was an elephant ferae naturac and it w: 
therefore unnecessary to consider whether it w: 
vicious or there was any negligence and confirmed the 
decree of the Subordinate Judge. The case came up 
for hearing in the High Court before Sankaran “Nair 
and Ayling, J. J. who said, ‘It is contended in appeal 
that the finding is not correct in law and in the 
absence of any negligence or knowledge on the part of 
the defendants of the vicious nature of the elephant 
if it is vicious, the defendants are not liable. There 
js also a further contention on the part of the fifth 
defendant, that she is not liable in any event, as the 
elepbant was in the possession of the first defendant 
‘when it killed the plaintiff's elephant. 

Tn the leading case of Filburn v. People’s Palace 
and Aquarium Company, Ltd.t Lord Esher lays down, 
‘the law of England recognises two distinct classes 
of animals; and as to one of those classes, it cannot 
be doubted that a person who keeps an animal belong- 
ing to that class must prevent it from doing injury. 


1 (1890) 25 Q, B. D: 258 at p. 260. 
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And if is immaterial whether he knows it to be danger- 
ous or not. As to another class, the law assumes that 
the animals belonging to that class are not of a 
dangerous nature, and any one who keeps an animal 
of this kind is not liable for the damage it may do, 
unless he knew that it wae dangerous."’ As to the 
Jatter class, he lays down that there are some animals 
which everybody recognises as not being dangerous on 
account of their nature, though they might be ferae 
naturae so far rights of property are concerned. 
There is another set which the law has recognised in 
England as not being of a dangerous character, e.g 
horses, dogs, oxen, etc. Unless the animal falls within 
these two classes, the man who keeps it must take the 
responsibility of keeping it safe. It is impossible to 
say, as the learned Judge points out, that an elephant 
is harmless by nature. The contention before the 
High Court Judges were that in India the elephant 
fell within the same category asa horse. The test 
according to Lord Esher, for determining this is 
whether years ago and continuously up to the present 
time the progeny of this class of animals is found by 
experience to be harmless. In that case the law 
assumes the result of his experience to be correct. It 
is true that in ancient Rome it is said that the ele- 
phants were bred in captivity and the Romans made 
use of them in war, in the amphitheatre and ir mili- 
tary pageants. The result of their experience has 
not been handed down to us. Though common in 
those days elephants are said to have been almost un- 
enown for centuries in Europe after the decline of the 
Roman Empire. The kings of ancient India, like the 
Carthaginians employed them in wars, but whether 
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they were then bred in captivity, it does not appear. 
Tt is certain, however, that though the animals have 
been known to breed in captivity, it is of the rarest 
occurrence in India, although in Burma, it is said, that 
such births are common owing to the fact that domes- 
ticated females are allowed to roam in jungles. Do- 
mesticated or tamed animals in India have been re- 
claimed from the wild state—and it is conceded in this 
case that the Mankada elephant was caught when 
wild—even when tamed their nature often asserts it- 
self. If, therefore, we apply the test laid down by 
Lord Esher, in India, we cannot presume that the ele- 
phant is not of a dangerous nature. Lindley, L. J. 
and Bowen, I. J. also lay down that the question is 
whether the particular class of animals is dangerous, 
thongh individuals may be tamed and if a person keeps 
an animal belonging to that class which is dangerous, 
he takes the risk of any damage it may do. Elephants, 
undoubtedly, as a class are dangerous though indivi- 
duals may be tamed, and perhaps domesticated. In 
Salmond on the Law of Torts, + the law is in the 
following terms, “whether any particular kind of mis- 
chief is natural or not to a particular species of animal 
it seems, a question of law. Thus, it isa rule of law 
and not a mere proposition of fact that it is not natu- 
ral for a dog to bite mankind."" ‘‘The law,’’ says 
Lord Holt, ‘takes notice that the dog is not of a fierce 
nature but rather the contrary. So it has been decided 
that it is natural for strange horses to kick one another 
when left at large in a field, or for a stallion to bite and 
kick @ mare, but that it is not natural for a horse 


















3 Salmond, Torts, p. 365. 
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straying in the high way to kick a human being. It is 
clearly in the nature of a tusker when left at large to 
attack another. A case, Maung-Kyaw Dev v. Makyin 
and Narayanan Chetty, has been cited in which 
Mr. Justice White, sitting as a single Judge, laid down 
the law in these words, ‘‘it could not, I think, be laid 
down in this country that a man is liable for any 
damage done by his elephant without any proof of 
negligence or that he knew it to be of a vicious disposi- 
tion. In view of the manner in and extent to which 
elephants are employed in this country such proposition 
would be manifestly unjust. But these remarks apply 
to Burma, where the circumstances are not altogether 
similar to those of other places in India, but it was 
argued before us that, considering the extent to which 
elephants are employed in India, the same principle 
should be followed. The absolute liability of a person 
for any harm done by his animal, independently of any 
intent or negligence on his part, does not depend, as 
we have pointed out, on the manner in, or extent to, 
which such animals are employed but upon the nature 
of the class to which such animals belongs or the parti- 
cular kind of mischief committed. We think that the 
Mankada Kavilagam, the owner, also is liable. Both 
the owner and the first defendant are responsible for 
the loss sustained by the plaintiff. 

In a country like India, where there is no positive 
enactment on the subject and no authoritative ruling 
on the point which must be held necessarily to be 
binding, it is a question for consideration whether 
the principle which has been introduced into 
England by legislation in respect to sheep and cattle 
should be adopted by the courts as a rule of decision in 


in 
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cases of the present kind. We have seen that the 
judges invariably fall back upon English principles to 
decide cases in our country. In Maung Gyi v. Maung 
Po To," the plaintiff-appellant’s mare, while tethered 
out on the village common, was alleged to haye been 
killed by the defendant-respondent's stallion biting and 
kicking it. The court of first instance finding on the 
facts in favour of plaintiff appellant gave him a decree, 
In first appeal, the lower appellate court reversed this 
decree on the grounds that there was no proof that the 
stallion was ferocious and known as such to the owner. 
In second appeal, which lies where the original decree 
has been reversed, it was found that the proof that the 
defendant-respondent was the owner of the animal 
which caused the injury had broken down, so that the 
appeal bad to be dismissed. 

In a suit for damages done by a domestic animal, it 
is for the plaintiff to prove that the damage done was 
caused or rendered by the defendant's negligence. The 
owner of an animal trespassing, is liable for the 
ordinary consequence of such trespass, that is for such 
damage as the animal may from its nature be expected 
to do, and he is not liable for the vicious acts of any 
animal of an ordinary quiet nature, unless. be knows 
that it was vicious.? 

In another case,* where A's buffalo attacked and 
killed B's buffalo in the course of a fight, B could not 
claim compensation from A unless it is shown that A 
was guilty of neglect or carelessness in keeping the 





1 U.B, R. 1897-1001, Vol. IT, p. 566. i 

2 Me Shwe Mi. e. Kapila Mistry, U. B, R. 2902-1008, Vol. IL, Civit 
‘Tort 2. 

3 Mungal Singh v- Lehna Singh, 72.2. H. 1870, 
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animal or that he knew the animal to be savage and 
inclined to fight. 

It is unnecessary to multiply instances. The few 
that we have discussed will tend to show that English 
principles govern this department of Indian law, 
though the judges here are inclined to modify their - 
judgment in the light of the circumstances prevailing 
in this country. We have seen how in a Scottish case 
it was held that it is not contributory negligence to pat a 
strange dog in the street, the dog happening to be 
a vicious dog and biting the plaintiff." The public are 
entitled to expect that a dog that owed to wander 
about a street unattended is not a dangerous dog; and 
the judge cannot conscientiously hold that a person 
who, when a dog approaches him, pats it or puts out 
his hand to pat it, er from friendliness or it may 
be in order to conciliate it, y of contributory 
negligence. A case in India with similiar facts may, 
be viewed quite differently. Here, hardly any man will 
go to pat a strange dog. Indian habit in this respect is 
very different and if any one indeed feels such an 
attraction for a street dog and is injured by it, the judges 
of our country may not feel inclined to follow this 
Scottish precedent and certainly shall not ignore the 
widely different habits of the people of these two coun- 
tries. Though apparently taking its nourishment from 
foreign principles, the law thus borrows imperceptibly 
its vital elements from the community in which it 
has‘ its roots and from the human atmosphere amidst 
which it grows. 




















1 Gordon e. Mackenzie, (1913) 2 Scots Law Times 834. 


CHAPTER VIIT 
CONCLUSION 


“Law,"’ it is said, ‘‘is not the chance product of 
profitable and unprofitable hours, but is the result of 
an innate and reasonable impulse of humanity, a 
sociological process pushed forward by necessity due to 
the co-existence of reasonable beings with material and 
1 wants."* The original necessity may change 

; yet the rule may be retained. The 
reason which gave rise to the rule may no longer be 
sustainable and is perhaps forgotten. But the new 
necessity is there, and the rule perhaps is only to adapt 
itself to some new reason. ‘‘The old form gradually 
receives a new content, and in time even the form 
modifies itself to fit the meaning which it has 
received.""! This is exactly the course of events 
through which the subject under consideration has 
passed. Enough has been said to show that the modern 
anything but a mere survival of 
the primitive rules. Yet the early law was one of the 
causes which led to the modern doctrine. 

A distinguished American jurist? 
the beginnings of law had theories, the first theory of 
liability was in terms of a duty to buy off the ven- 
geance of him to whom an injury had been done 
whether by oneself or by something in one’s power."” 




















1 Holme, Common Law. p. 5: 
4 Roscoe Pound, Introduction to the Philosophy of Law, p- 148. 
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According to him, ‘ one who does an injury or stands 
between an injured person and his vengeance, by pro- 
tecting a kinsman, a child or a domestic animal that 
has wrought an injury, must compound for the injury 
or bear the vengeance of the injured."" Gradually ‘as 
the social interest in peace and order—the general 
security in its lowest terms—comes to be secured 
more effectively by regulation and ultimate 
putting down of the feud as a remedy, payment of 
composition becomes a duty rather than a privilege."’ 
Dr. Pound then traces the stages through which the law 
passed till ‘‘the early composition not in terms of the 
vengeance" turn into modern ‘reparation for injury. 
After the duty of surrendering the offending animal 
has developed into a duty to compensate ‘‘the next 
step, is to measure the composition not in terms of the 
vengeance to be bought off, but in terms of th 
A final step is to put it in terms of reparation 

Indeed, jurists now seem to agree in the crude 
beginnings of liability in a duty to compound for insult 
or affront to man or God, lest they be moved to ven- 
geance. Vengeance is the ultimate point to which lia- 
bility has been traced by various jurists. But. as we 
have seen, this vengeance itself bas its basis in ‘‘self- 
feeling," and as such is not, perhaps, xo vulgar as we are 
apt to think, Indeed, it is analogous to our instinct of 
self-preservation and is only a reaction against the feeling 
of inferiority, which the aggressor impresses upon his 
victim, The injured man is naturally reluctant to 
feel himself inferior to another man and consequently 
strives to show himself equal or even superior to the 





njury. 








1 Pound, Intr. Leg. Phil.. p. 149, 
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aggressor. Revenge is thus essentially rooted in’ the 
feeling of power and superiority which is, perhaps, 
necessary for self-preservation in primitive struggles. 
It arises consequently nthe experience of injury 
and its aim is to enhance the ‘self-feeling’ which has 
been lowered or degraded by the injury suffered. It 
becomes vulgar only in a well-organised society, 
where preservation of self is no longer dependent on 
individual power and superiority. 


Whatever that be, early liability had very little to 
do*with fault. Recognition of fault.or culpability as a 
_» determining factor is, indeed, theresult of later develop- 
_menf. In modern’ law, liability is to be based on an 

fact and it must be a culpable act. ‘The soul that sin- 
neth alone shall’ die."" ‘! Every “man that eateth the 
sour grape, his teeth shall be set on edge.""? But this 
has not always been so and our liability for tort by 
animals was not originally based on our fault. Modern 
system though generally basing liability on culpability 
can scarcely be said to have freed itself from 
these archaic rules of liability without fault. We have 
already seen rules of absolute liability in some cases of 
tort by animals and it is ‘not even possible in those cases 
to escape by showing affifmatively that a person sought 
to be made Jiable ‘was without fault. We have seen 
“how this absolute liability has been given a new field 
bythe highest Court of England by its decision in 
Ry v. Fletcher. ‘To understand and support this 
» rule of absolute liability, we must, for a moment, “‘leave 
aside the nineteenth century individual free will and 























4 Jeremiah, XXXT, 80, 
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Ae ee 
keep in view only the wants or claims involved in 
¢ivilised society, These are, indeed, the jural postulates 
of civilised society and oné such postulate is” 
that men must be able to assume that others will do 
them no intended injury. But, it may be asked 
whether it is not another such postulate that men 
must be able to assume that their fellow men when 
they act affirmatively will do 26 with due care with 
respect to the consequences that may reasonably be 
anticipated. his is indeed the basis of negligence 
giving rise to liability. Controversial cases of liability 
without fault involve a third postulate, viz., that “men 
rust be able to assume that others, who keep things 
or maintain conditions or employ agencies that are 
likely to get out of hand or éscape and do damage will 
restrain them or keep them within proper bounds."'? 
Pound says, ‘‘Just as we may not go effectively about 
our several businesses in a society dependent on a 
minute division of labour if we must constantly be on 
guard against the aggressions or the want of forethought 
of our neighbour, so our complex social order based on 
division of labour may not function effectively if each 
of us must stay his activities through fear of the break- 
“ing loose or getting out of hand of something which 
his neighbour harbours or maintains. There is danger 
to the general security not onlyin what men do and 
the way in which they do it, but also in what they 
fail to do in not restraining things they. maintain or 
agencies they employ which may do injury if not kept 
strictly in hand. The general security is threatened by 
wilful aggression, by affirmative action without due regard 











1 Roscoe Pound, Intr, Leg. Phil., p. 176, 
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for others in the mode of conducting it, and by har- 
bouing and maintaining things and employing agencies 
likely to escape or to go out of bounds and do damage. 
Looked at in this way, the ultimate basis of delictual 
liability is the social interest in the general security, 
This interest is threatened or infringed in three ways: 
(1) intentional aggression, (2) negligent action, (3) 
failure to restrain potentially dangerous things which 
one maintains or potentially dangerous agencies which 
one employs. Accordingly these three are the imme- 
diate basis of delictual liability.’ 

While discussing cases of absolute liability, we 
have seen that an attempt is sometimes made to recon- 
eile the rule of absolute liability with the doctrine of 
no liability without fault With the assistance of a fiction 
of negligence ‘‘A man," says Blackstone, ‘is answer- 
able for not only his own trespass but for that of his 
cattle aiso; for if by his negligent keeping they stray 
upon the land of another this is a trespass for which 
the owner must answer in damages." But no proof 
of negligence is required of the plaintiff, nor is it open 
to the defendant to show that there was in fact no 
negligence. ‘The negligence, spoken of is only a dog- 
matic fiction, The negligence is established by the 
liability, not the liability by the negligence.2 

So long as there will be this rule of absolute liabi- 
lity in any system of law, it will scarcely be correct to 
say that liability proceeds upon willed action only. 
It will scarcely be accurate to say that law enforces 














1 Roscoe Pound, Intr. Leg. Phil., pp. 176-77. 
2 For » fuller discussion of this, see Pound's comments on Rylands 9. - 
Fleteber, in bis Intr. Leg. Phil.. pp. 150-86. 
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only the willed consequences of declared intentions, it 
enforces reparation for willed aggression, for culpable 
carrying on of willed conduct. The more comprehen- 
sive explanation of liability will be given by saying 
that the law enforces the reasonable expectations 
arising out of conduct, relations and situations, justi- 
fiable reliance being the ultimate basis for the modern 
theory of liability. 

‘This is what the law of tort by animals has become. 
But the idea of law is an eternal Becoming and that 
which has become must yield to the new Becoming 
since: 











—Alles was ent steht 
Ist werth dass es 2u Grunde geht. 





18 


